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(i) 


QUESTIONS PRESENTED ON APPEAL 


1. Whether plaintiff, a federal employee, who left her place of 
employment as secretary during working hours to mail a personal check 
outside the building where she was employed and sustained an injury on 
an icy public sidewalk adjacent to the building, is barred from maintain- 
ing a suit for damages against the United States under the Federal Tort 
Claims Act on the ground that compensation under the Federal Employees' 
Compensation Act was her exclusive remedy, where the evidence showed 
that an agency of the United States had assumed the duty of snow and ice 
removal from the public sidewalk in question. 


2. Whether the United States is under a duty to exercise reason- 
able care to remove or treat accumulations of snow and ice on the public 
sidewalk approaches to one of its buildings in the District of Columbia, 


so as to maintain it in reasonably safe condition for the use of its em- 


ployees in such building, where it had assumed the duty of snow and ice 


removal from the sidewalk. 


3. Whether the District of Columbia is under a duty to maintain a 
public sidewalk adjacent to a federal building in a reasonably safe condi- 
tion for pedestrian use, where the United States acquired the land where 
the sidewalk is located by condemnation proceedings, and there was no 
evidence that it had transferred jurisdiction over the sidewalk to the 
District of Columbia. 


JURISDICTIONAL STATEMENT . 
STATEMENT OF CASE 
STATUTES INVOLVED . 
STATEMENT OF POINTS . 
SUMMARY OF ARGUMENT . 


ARGUMENT ... ote sey fe . 


I. The District Court Erred in Dismissing Plaintiff's 
Suit as to the United States on the Ground that 
Compensation under the Federal Employees' 
Compensation Act was Plaintiff's Sole and Exclusive 
Remedy . 3 - ‘ , 5 7 ‘ 


. The District Court Erred in Failing to Hold that the 
United States was Under a Duty to Exercise Reasonable 
Care to Remove or Treat Accumulations of Snow and 
Ice on the Public Sidewalk Approaches to South Building, 
Department of Agriculture, so as to Maintain it in 
Reasonably Safe Condition for the Use of the Plaintiff 
And Other Employees in that Building : . 3 . 


. The District Court Erred in Granting Judgment for the 
District of Columbia on the Grounds that the District 
Did Not Have Jurisdiction and Control Over the Subject 
Sidewalk, and Owed No Duty to Plaintiff for Failure to 
Clean said Sidewalk, and Therefore Not Liable to 
Plaintiff J ‘ F < r c 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Dorcas J. Daniels-Lumley, plaintiff below, 
from an Order of Dismissal of the United States District Court for| the 
District of Columbia, entered on February 23, 1961, dismissing this 
case as to defendant, United States of America, and from the final order 


of said District Court, entered on June 29, 1961, granting judgment in 
| 
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favor of the District of Columbia. The action below was for damages 
in excess of $3,000.00, exclusive of interest and costs, for injuries 
sustained by plaintiff as a result of a fall on an icy public sidewalk in 
the District of Columbia, adjacent to South Agriculture Building. 


Jurisdiction in the District Court was grounded on D. C. Code, 
1951, Title 11, §306; Title 7, §101; and U. S. Code, Title 28, § 1346. 


Notice of appeal was filed on July 28, 1961. 


This Court has jurisdiction to entertain this appeal under Title 
28, U.S.C. (Rev.), $1296. 


STATEMENT OF CASE 


Appellant (herein referred to as plaintiff), at the time of her 
injury on December 5, 1957, and for several years prior thereto, was 
employed as a secretary in the United States Department of Agriculture. 
Her office was in South Agriculture Building, located on the south side 
of Independence Avenue between 12th and 14th Streets, S.W., in the 
District of Columbia. Her hours of employment were from 9:00 a.m. 
to 5:30 p.m. at the time of her injury. None of her duties as such 


employee required her to use the public sidewalk (JA 14). . 


On December 5, 1957, at about 4:25 p.m., plaintiff, who was then 
Miss Daniels, left her office on the third floor to mail a personal check 
to her dentist at the mail box near the southeast corner of 14th Street 
and Independence Avenue. She descended the concrete steps to the side- 
walk at the 7th entrance to the building (P. Ex.1). When she reached a 
point on the sidewalk about two to three feet from the base step to the 
entrance, she lost her footing on a rough accumulation of ice and fell, 
and sustained a fracture of her left femur, resulting in the damages of 
which she complains (P Ex 1). 


The testimony of several witnesses was to the effect that the area 


of the sidewalk between the base of the steps and the mail box was covered 
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with a rough accumulation of ice from a heavy snowstorm that occurred 
on December 3 and 4, 1957, and that there was no evidence that the ac- 


cumulation had been treated with sand or in any manner. | 


There is some slight disagreement between the witnesses as to 
whether there was any official authorization for individual employees to 
mail personal mail at the outside mail box. The plaintiff and Mrs, Irene 
K. Long, who worked with her in the Department, testified that they had 
posted personal mail at that mail box in the past during working hours; 
that there was no established rule or regulation on the subject, either 
permitting or prohibiting such practice; and that the subject had never 
been discussed with their supervisory employees (JA 15, 30). They also 
testified that official mail was placed in the out-box in Mrs. Long's office 
where it was picked up by messengers and distributed to the proper of- 
fices or taken to the central mail room; that employees were not per mit- 


ted to use these channels for posting their personal mail; and that official 
| 


mail was not posted at the outside mail box (JA 16, 31, 32). John H. Dean, 
plaintiff's supervisor, testified that the practice of handling official mail 
was "for the mail to go through routine departmental channels" by plac- 
ing it in out-boxes in the offices where it was picked up by messengers, 
but he said there was another system in use on December 5, 1957, which 
gave employees "official permission to leave their office and go out to 

the mail box on the corner of Fourteenth and Independence to mail either 
personal mail or official mail"; and that he had given plaintiff verbal 
"permission" prior to her injury to post mail in this manner (JA 28, 29). 
He also said there was nothing in writing authorizing the outdoor inailing 
practice, and no conference was held with employees in which they were 
advised to that effect, but that "Mrs. Lumley and other employees! in the 
Department know they have our permission to do that" (JA 29). The "per- 
mission" to post mail at the outside mail box was "my personal permis- 
sion and my own supervisor's permission," said Mr. Dean. His super- 
visor was Mr. Myers, for whom the witness, Mrs. Long, was secretary 
(JA 29). 


4 


The testimony of Roy L. Swenson, Area Manager, Public Build- 
ings Service, General Services Administration, United States Govern- 
ment, established that his agency had assumed the duty of snow and ice 
removal of the sidewalk in question and that he had under his supervision 
approximately sixty-eight male custodial employees charged with the 
duty of removing or treating snow and ice of this and other sidewalks 
in the area of the Department of Agriculture Buildings; that approxi- 
mately sixty of these employees would have been available for this 
purpose on the occurrence of a major snow storm of about eleven 
inches, such as occurred on December 3 and 4, 1957; that they had 
ample equipment and materials with which to do this work; that their 


base of operations and that of their local supervisors was located on 


the basement level of South Agriculture Building adjacent to the side- 


walk in question; and that this program was in effect at the time of 
plaintiff's injury (JA 33-40). 


There was no evidence that defendant, District of Columbia, did 
anything to remove or treat the snow and ice accumulations on the sub- 
ject sidewalk on this occasion, In its Answer and arguments to the 
Court, it disclaimed any responsibility or duty for the care of this side- 
walk (JA 7). In support of its position, the District of Columbia offered 
evidence to the effect that the United States acquired ownership of the 
land where the subject sidewalk is located by condemnation proceedings 
in 1929; that the records of the office of the Surveyor of the District of 
Columbia show that the United States was the owner of this land at the 
time of plaintiff's injury; that there were no records in the Surveyor's 
office to show transfer of jurisdiction of the sidewalk from United States 
to the District of Columbia (JA 48, 52); and that the sidewalk in question 
was constructed in 1936 by the District of Columbia and paid for by United 
States Treasury (JA 54, 71). Paul Jones Webber, an employee of the De- 
partment of Highways and Traffic of the District of Columbia Government, 
admitted that the sidewalk in question is a public sidewalk (Tr 124). 
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In rebuttal, plaintiff produced Henry S. Hunt, Jr., who was Manager 
of the Agriculture Group of Buildings from March, 1956, to about May, 
1958. He testified that repairs were made to this sidewalk and curbs by 


someone as a result of a letter from General Services Administration to 


Honorable Thomas A. Lane, Engineer Commissioner for the District of 
Columbia, dated October 30, 1956, requesting such repairs (JA 57, 58, 

P Ex 24). He could not recall who made the repairs, but said: "I know 
they were not made by General Services Administration." (JA 58), 


Carl R. O'Briant, also called in rebuttal by plaintiff, testified that 
he was Chief of Accounting Division, General Services Administration; 
that payment for work of any sort would pass through his office; and that 
the records of his office did not show payment for the repairs made by 
the District of Columbia in 1956 (JA 58, 59). 


STATUTES INVOLVED 


Act of September 7, 1916, c. 458, sec. 1, 39 Stat. 742, 5 USCA, 
sec. 751, reads in part as follows: | 


"The United States shall pay compensation as herein- 
after specified for the disability or death of an employee 
resulting from a personal injury sustained while in the per- 


formance of his duty * * *,'* 

Act of September 7, 1916, c. 458, sec. 7 as amended, 39 Stat), 743, 

as amended October 14, 1949, 63 Stat. 854, 5 USCA, sec 757(b), reads in 

part as follows: 

"The liability af the United States or any of its instru-| 
mentalities under this Act or any extension thereof with 

respect to the injury or death of an employee shall be ex- 
clusive, and in place, of all other liability of the United 
States or such instrumentality to the employee * * *." 

Act of February 26, 1925, 43 Stat. 983, c. 339, sec. 3, D.C. Code, 

1951, sec. 7-1207, reads in part as follows: 


C Emphasis in quoted material in this brief is supplied. 
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"Ht shail be the duty of the Director of the National 
Park Service to cause obstructions of every kind to be re- 
moved from such streets, avenues, and sidewalks in the 
city of Washington as have been, or may be, improved in 
whole or in part by the United States, and to keep the same, 
at all times, free from obstructions RRR 


Act of June 20, 1874, 18 Stat. 116, c. 337, sec. 2, as amended by 
Act of June 11, 1878, 20 Stat. 103, c. 180, sec. 2, D.C. Code, 1951, sec. 


7-101 reads as follows: 


"The Commissioners of the District of Columbia 
shall have entire control of and make all regulations which 
they shall deem necessary for keeping in repair the streets, 
avenues, alleys, and sewers of the city, and all other works 
which may be entrusted to their charge by the Congress." 


Act of June 20, 1874, 18 Stat. 116, c. 337, sec. 2, as amended by 
Act of June 11, 1878, 20 Stat. 116, c. 337, sec. 2, D.C. Code, 1951, sec. 


7-102, reads as follows: 


"The Commissioners of the District of Columbia 
shall have the care and charge of, and the exclusive juris- 
diction over, all the public roads and bridges, except such 
as belong to and are under the care of the United States, and 
except such as may be otherwise specially provided for by 
Congress." 


Act of March 1, 1875, 18 Stat. 387, c. 117, as amended February 
11, 1895, 28 Stat. 650, c. 79, D.C. Code, 1951, sec. 1-235, reads as 


follows: 


"The sweeping, cleaning, and removing all refuse and 
filthy accumulations in the streets, alleys, and avenues of 
the city of Washington, and the repairs and cleaning of the 
sewers, are necessary municipal objects, which belong to 
the current expenses of the same, to be paid for in money 
as other ordinary municipal expenses." 


STATEMENT OF POINTS 


1. The District Court erred in conditionally dismissing plaintiff's 
suit as to the United States of America by its order of December 7, 1960 
(ratified by the order of dismissal as to the United States of America, 
dated February 23, 1961), on the ground that the Court was without juris- 
diction to adjudicate her claim for the reason that "compensation under 
the Federal Employees' Compensation Act is plaintiff's sole and exclu- 
sive remedy." 


2. The District Court erred in failing to hold that the United States 
was under a duty to exercise reasonable care to remove or treat accumu- 
lations of snow and ice on the public sidewalk approaches to South) Build- 
ing, Department of Agriculture, so as to maintain it in reasonably; safe 


condition for the use of the plaintiff and other employees in that building. 


3. The District Court erred in granting judgment for the District 
of Columbia by its final order of June 29, 1961, on the grounds that the 
District of Columbia did not have jurisdiction and control over the sub- 
ject sidewalk, owed no duty to plaintiff for failure to clear said sidewalk 
of snow and ice, and is not liable to plaintiff for failure to clear said 
sidewalk. 


SUMMARY OF ARGUMENT 


Appellant was not injured "in the performance of her duties" within 
the meaning of Section 1 of the Federal Employees' Compensation Act. 
She was injured outside the building, in which she was employed as secre- 
tary, while engaged in a purely personal errand to mail a check to her 
dentist. The injury occurred on the public sidewalk where her duties 
did not require her to be. She was not acting within the scope of any 
established regulation or order of her employer. The errand was)not 
incidental to her employment. Her employer received no benefit from 
the errand. She was acting completely beyond the scope of her employ- 


ment. There was no causal connection between her employment and the 
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injury. The causative danger was not peculiar to her work. Paraphras- 
ing the language of the court in Hundley v. Hartford Accident & Indemnity 
Company, hereinafter cited, she met her injury by voluntarily exposing 
herself to a causative danger which was wholly independent of her rela- 
tion to her employer. The fact that her supervisor may have permitted 
such a practice when employees were not busy at their regular duties, 
does not change the personal character of the errand nor preclude her 
from the same rights any other citizen would have who sustained an 
injury on the public sidewalk as a result of the negligence of the defend- 
ants. 


The defendant, United States, owed the duty to plaintiff, as its em- 
ployee, to maintain its sidewalk approaches to its building where she was 
employed in a reasonably safe condition for her use as its invitee. More- 
over, it assumed the duty of snow and ice removal from the sidewalk in 
question and is liable to plaintiff for her injuries suffered as a result of 
its negligence in failing to perform this assumed duty with reasonable 


care. Under the facts of this case, the United States was required to 


keep the subject sidewalk free from obstructions (D. C. Code, sec. 7-1207). 


United States had actual notice of the danger by and through the large force 
of its custodial employees charged with the duty of snow and ice removal, 
and who had their base of operations in South Agriculture Building on the 
side of the building adjacent to the sidewalk in question. Convenience, 
alone, would require these employees to walk over this very sidewalk 

in reporting to and leaving work. 


The primary duty to maintain the public ways in the District of 
Columbia, including the public sidewalk in question, in a reasonably safe 
condition for pedestrian use rests with the District of Columbia. By its 
own admission in its Answer filed in this case, the District of Columbia 
did nothing whatever to inspect, discover or remove the danger that the 
evidence shows existed and which caused plaintiff's injury. Since the 


Trial Court obviously was satisfied that a prima facie case was made 
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out on the questions of existence of a dangerous condition and notice 
thereof in time to have removed or treated the same by the exercise 


of reasonable care, it is clear that defendant, District of Columbia, is 


liable to plaintiff for her injuries in this case. 


ARGUMENT 


I 


THE DISTRICT COURT ERRED IN DISMISSING PLAINTIFF'S 
SUIT AS TO THE UNITED STATES ON THE GROUND THAT 
COMPENSATION UNDER THE FEDERAL EMPLOYEES' COM- 
PENSATION ACT WAS PLAINTIFF'S SOLE AND EXCLUSIVE 
REMEDY . | 
| 


Section 1 of the Federal Employees' Compensation Act (5 USCA, 
$751, 39 Stat. 742) provides "'That the United States shall pay compensa- 
| 
tion * * * for disability or death of an employee resulting from a|per- 


sonal injury sustained while in the performance of his duty * * *|" 


Section 7(b) of that Act (5 USCA 757(b), 63 Stat. 854), as amended 
and in force at the time of plaintiff's injury, provided in effect that com- 
pensation under that Act shall be the exclusive remedy for an employee 
who sustains such injury. 


The essential question under this point, therefore, is whether 
| 
plaintiff sustained her injury in the performance of her duty. 


The District Court, in an oral ruling rendered prior to dismissal 
of the case as against United States, expressed the view that compensa- 
tion acts had been extended during the past twenty years to cover injuries 
incurred under circumstances such as in the instant case (JA 44). No 
authorities were cited to support this view, and counsel for plaintiff has 


been unable to discover any authority for this view. | 


In Messig v. United States, 129 F.Supp. 571, the court held that 
while state compensation acts are liberally construed where a state is 
the employer and cannot be sued, the same reason for liberal construc - 

| 


tion is not present under the Federal Employees’ Compensation Act 


? 
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since one not found to be an employee may recover under Federal Tort 


Claims Act. 


Both state and Federal cases hold, almost without exception, that 
an employee who, during working hours, sustains an injury while engaged 
in the performance of a purely personal errand or mission is not entitled 


to compensation. 


In Wimmer v. Hoage, 67 App. D.C. 128, 90 F. 2d 373, a compensa- 
tion proceeding under the Longshoremen's and Harbor Workers' Compen- 
sation Act in the District of Columbia, it was held that an employee who 
was injured in the course of a personal errand to purchase cigarettes for 
himself and a prospective customer of his employer was not entitled to 
compensation for the reason the injury did not arise out of his employ- 


ment. The court said: 


* * * Because, in leaving the automobile and ina 
state of intoxication going in search of cigarettes for the 
personal gratification of himself and his companion, claim- 


ant placed himself ina position where the injury he sustained 
did not arise out of his employment * * *" 


In Monahan v. Hoage, 67 App. D.C. 174, 90 F. 2d 410, where hotel 
employee, during lunch hour, when subject to call to duty if needed, went 
on roof of hotel for fresh air, and to escape rain attempted to crawl under 
cover of ventilator shaft and fell down shaft injuring himself, the Court 
held he was not entitled to compensation under the Longshoremen's Act 
as not arising out of employment. It was found that the injury occurred 
on the premises, during working hours, that employees had permission 
to go on the roof, that claimant deliberately put himself into a dangerous 
position and had deviated from the course of his employment, that he was 
performing no act at the time in the interest of the employer's business. 
The Court, in reviewing the proceedings, said: 


''* * * Claimant knew that he was exposing himself 
to an extreme risk without the knowledge or consent of his 
employer, in a manner wholly foreign and unrelated to any 


of the duties of his employment. He thus exposed himself 


to a hazard for which the employer should not be held 
responsible. This conduct had the effect of interrupt- 
ing or suspending his relation as an employee of the 
employer for the time being and defeated his right to 


compensation for injury sustained by him under the cir- 
cumstances." 


Tothe same effect is the holding of this Court in Fazio v. Cardillo, 
109 App. D.C. 835, 109 F. 2d 835. 


In Hundley v. Hartford Accident & Indemnity Co., CCA 5, 87/F. 2d 
416, the court held that a fatal injury which did not originate in, or was 
not incident to employer's business, is not compensable. The court said: 


| 

"He met his death by voluntarily exposing himself to 
a causative danger which was wholly independent of his 
relation to the company."" (Citing many cases.) 


In Davis v. Newsweek Magazine, 1953, 305 NY 20, 110 NE 2d 406, 
the court, after citing cases held to be compensable, said: 


"These authorities must be read, however, in the 
light of the basic principle that there can be no compen- | 


sation for injuries arising out of purely personal activities | 
not directly related to the employment." 


| 
Other representative cases to the effect that injuries sustained by 


an employee while engaged in a personal errand or undertaking are not 


compensable are Davis v. Industrial Commission of Ohio, 1957, 148 


NE 2d 100; Seaman v, Hewlett, 1959, 183 NYS 2d 409; Hickman v. City 
of Detroit, 1950, 326 Mich. 547, 40 NW 2d 722. 


—_————————4 


In 99 CJS, Workmen's Compensation, sec. 222, it is said: 


"As a general rule, an injury suffered by an employee 
while acting for his own purposes is not compensable. (Cit- 
ing many cases in note 91.) Such an injury does not arise out 
of * * * the employment, at least where such activity is not! 
an incident of the employment, or is outside the scope of the 
employment. 


"The fact that the employer consents to or permits the 


activity does not make compensable an injury in the course | 
thereof." (Citing Mulligan v. Oakes, 128 Conn. 488, 23 A 2d 


870; Williams v. School City of Winchester, 104 Ind. App. 
83, 10 NE 2d 314.) 
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In sec. 224 of the same authority, it is said: 


"Unless such conduct benefits the employer, an 
employee injured while acting for the benefit of a third 
person is not entitled to compensation." 


See 58 AM JUR, Workmen's Compensation, sec. 235, to same general effect. 


In 7 Workmen's Compensation, Schneider, sec. 1675, it is said: 


7% * * Nor will the fact that an employee has the 

permission of a supervisor to perform such act under 

orders of a superior affect the noncompensability of his 

injury.” 

The cases uniformly hold that there must be some causal connection 
between the employment and the injury, and that an injury sustained from 
2 cause to which the public at large is exposed is not compensable under 
the workmen's compensation laws. Injuries sustained on the public side- 
walk, particularly when the employee's duties do not require him to be 


there, are held not to be compensable. 


One of the best considered state cases is Northwestern University 
vy. Industrial Commission, 1951, 409 Il. 216, 99 NE 2d 18. It involved 
review of proceedings under State Workmen's Compensation Act by em- 
ployee of university for injury sustained on an icy public street outside 
university inclosure while employee was on way to work but while he was 
deviating from the most direct route. No part of employee's duties re- 


quired him to use sidewalk. 


The court held the injury was not compensable for the reason it 


was not sustained in the course of employment. The court said: 


't* * * There must be some causal connection between 


the employment and the injury before compensation is awarded. 
(Cases.) 
x * * 


"In addition to the fact that the commission found that 
the injury of Anderson did not arise out of the employment, 
it is clear that the cause of the accident and consequent in- 
jury was slipping upon an icy public street used by the public 
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enerally. It has been settled that an injury sustained in 
this manner is one to which the public at large is exposed, 
and is not a risk of employment. (Citing cases.) 
"* * * The defendant in error in order to recover 
compensation must suffer an accidental injury, arising out 
of and in the course of the employment. 'In the course of 
employment’ refers to time, place and circumstances under 
which the accident occurred. (Cases) Here, the time was 
before Anderson started to work; The place was in the pub- 
lic street; and the circumstances grew out of the fact that 
Anderson chose this route to go to his place of work, An 
injury arising out of the employment must follow as a nat- 
ural incident of the work. The causative danger must be 
peculiar to the work, and not common to the neighborhood. 


In other words, it must be incidental to the character of 
the work."" (Cases.) 


In Graham v. Somerville Construction Co., 1953, 336 Mich 3 
NW 2d 101, the court quoted with approval from the Massachusetts' deci- 


sion in McNichols Case, 215 Mass 497, 102 NE 697, which is reproduced 


here in pertinent part: 


"In order that (compensation may be due) the injury 
must both arise out of and also be received in the course 
of the employmert., Neither alone is enough. 


"* * * An injury is received 'in the course of' the 


employment when it comes while the workman is doing the 
duty which he is employed to perform. It arises 'out of' 


the employment, when there is apparent to the rational 
mind, upon consideration of all the circumstances, a causal 
connection between the conditions under which the work is 
required to be performed and the resulting injury. * * * 
But it excludes an injury which cannot fairly be traced to 
the employment as a contributing proximate cause, and 
which comes from a hazard to which the workman would 
have been equally exposed apart from the employment. 

The causative danger must be peculiar to the work and not 


common to the neighborhood. It must be incidental to the 
character of the business and not independent of the rela- 


tion of master and servant, * * *" 


In Levin v. Twin Tanners, Inc., 1945, 318 Mass. 13, 60 NE 2d 6, 
where an employee of defendant, during working hours and when streets 


outside place of employment were icy and slick, went out on street! to 
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move his car upon the advice of his "boss" and was injured by the 
negligent operation of his employer's truck by a fellow employee, it 
was held that the injury was not compensable under the Workmen's 
Compensation Law and that employee had a right to maintain his suit 
for damages at common law. The court said: 


'* * * The plaintiff's injury, sustained while he 
was attending to his own automobile for his own benefit 
on the street andi off the premises of his employer, was 
not a compensable injury. His work for his employer did 
not require him to be in the street, and it does not appear 
that he used his automobile in his employer's business. 
His injury did not arise out of and in the course of his 
employment." (Citing many Massachusetts cases.) 


To the same effect is Henderson v. Maryland Casualty Co., CCA 
Tex., 1933, 62 F.2d 107, cert. den., 289 US 727. 


In 99 CJS, Workmen's Compensation, sec. 248, dealing with 
injuries on street not incident to employment, it is said: 


"On the other hand, where the use of the street or 
highway at the time of the injury is not incident to, or in 
the course of, the employment, compensation may not be 
claimed; and a street accident not connected with the em- 
ployment will not justify an award." (Citing many cases 
in note 82.) 


In note 82 to the above text, it is further stated: 


"In order that an injury resulting from the risks of 
the streets may be compensable, an employee, at the time 
of the injury, must be actually engaged in the performance 
of some particular duty of his employment, or must be on 
some substantial mission of his employer in the course of 


employee's employment, which subjects him to such perils." 
(Citing cases.) 


The United States is expected to contend that plaintiff waived her 
rights, if any, under the Federal Tort Claims Act by filing an A-1 form 


for compensation with'the Bureau of Employees' Compensation, Depart- 


ment of Labor. Plaintiff desires to anticipate this defense and thereby, 
possibly avoid the necessity of a reply brief. In the first place, the A-1 
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form was prepared by plaintiff's superior as a part of his duty under 
established regulations and submitted to plaintiff for her signature the 
next day after her injury, while she was in the hospital under heavy seda- 
tion and before she had had an opportunity to consult with counsel; He 
then filed the form with the Bureau. After returning from the hospital, 
she advised the Bureau to take no further action, and that she expected 

to sue for damages in the courts. Although the Bureau endeavored to 
make a compensation case out of this claim, plaintiff refused to file a 
claim for compensation. And, of course, no award has been made and 


no compensation of any nature paid. It is clear from the decided cases 


that plaintiff has not made such an election of remedies as to bar her 
rights to sue under the Federal Tort Claims Act. Wilkes v. Mississippi 
River Sand & Gravel Co., CA Tenn., 1953, 202 F 2d 383; Kibadeaux v. 


Standard Dredging Co., CCA 5, 1936, 81 F 2d 670. 


| 
It would appear obvious from the foregoing authorities, that) plain- 
tiff was not engaged in the performance of her duty, at the time she sus- 
tained her injury. She was engaged in a purely personal errand at the 
time for the benefit of herself and a third person. The mailing of| her 
personal check to her dentist was in no way incident to her employment 
and in no way beneficial to her employer. The injury occurred off the 
premises of her employer on a public sidewalk where her duties did not 
require her to be. The accumulation of ice upon the sidewalk where she 
fell was a causative danger not peculiar to her work, but was common 
to the public in general. The authorities cited hold that injuries thus 
sustained are not compensable. She was not acting within the scope of 
any established regulation or order of her employer in making this 
personal errand. Although it appears from the evidence that plaintiff 
had the permission of her "boss" to post personal mail at the outside 
mail box, this permission, as we have seen from the authorities cited, 
would not transform such a personal errand into a duty of employment 
covered by the Compensation Act. Plaintiff contends that when she 
went upon the public sidewalk where her employment did not require 
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her to go, she lost her rights under the Federal Employees' Compensa- 
tion Act, but is not precluded from asserting the same rights any other 
citizen would have who sustained an injury on the public sidewalk as a 
result of the negligence of the defendants. Hence, plaintiff contends that 
the District Court erred in holding that it did not have jurisdiction of 
this suit under the Federal Tort Claims Act. 


0 


THE DISTRICT COURT ERRED IN FAILING TO HOLD THAT THE UNITED 

STATES WAS UNDER A DUTY TO EXERCISE REASONABLE CARE TO RE- 

MOVE OR TREAT ACCUMULATIONS OF SNOW AND ICE ON THE 

PUBLIC SIDEWALK APPROACHES TO SOUTH BUILDING, DEPARTMENT 

OF AGRICULTURE, SO AS TO MAINTAIN IT IN REASONABLY SAFE 

CONDITION FOR THE USE OF THE PLAINTIFF AND OTHER EMPLOYEES 

IN THAT BUILDING. 

This point was not expressly passed upon by the Trial Court, but 

since it is an important question inherent in this case and one of first 
impression before this Court, plaintiff discusses it briefly and respect- 


fully requests this Court to pass upon it. 


Aside from the questim of whether United States is responsible 
for maintenance of the ‘subject sidewalk under the so-called exception 
in Title 7, sec. 102, of the District of Columbia Code, it would appear 
that it is clearly responsible for maintenance of this sidewalk on three 


other grounds. 


First, Title 7, sec. 1207, of the District of Columbia Code, imposes 
the duty upon the National Park Service to "cause obstructions of every 
kind to be removed from such streets, avenues, and sidewalks in the city 
of Washington as have been, or may be, improved in whole or in part by 
the United States, and to keep the same, at all times free from obstruc- 
tions." The correspondence contained in Defendant's Exhibit 2 (JA 71, 


et seq.) shows that at the time South Agriculture Building was constructed, 


Independence Avenue was widened, and the sidewalk in question was con- 


structed by the District of Columbia, but upon request and at the expense 


of the United States. It would seem, therefore, that United States was 
under a duty to remove obstructions of snow and ice from this sidewalk 
under the above section of the Code. 


Second, while plaintiff was not engaged in performance of her duties 


at the time of her injury, nevertheless, she was an employee of the United 
States and was an invitee to enter and leave South Building. She was in- 
jured on the sidewalk approaches to that building, immediately in front of 
the steps to entrance 7. In Gilroy v. United States, 112 F.Supp. 664, the 
United States District Court for the District of Columbia, following this 
Court in Pessagno v. Euclid Inv. Co., 72 App.D.C. 141, 112 F.2d §77, 
held that United States was responsible for maintenance of the sidewalk 
approaches to its building and was liable to an employee-invitee who sus- 


tained an injury thereon as a result of its negligence. 


Third, the evidence shows that United States assumed the duty of 
snow and ice removal from this sidewalk (JA 33, et seq.). The authorities 
hold that one who even gratuitously assumes a duty must exercise |care 
in its performance. 38 AM JUR, Negligence, sec. 17; Manderville v. 

See ce ee | 
Cookenderfer, 1827, 3 Cranch, CC (3 D.C.) 257; Robitscher v. United Clay 
Products Co., (Mun. App. D.C.) 143 A 2d 99. 


Hl 


THE DISTRICT COURT ERRED IN GRANTING JUDGMENT FOR THE DISTRICT 
OF COLUMBIA ON THE GROUNDS THAT THE DISTRICT DID NOT HAVE 
JURISDICTION AND CONTROL OVER THE SUBJECT SIDEWALK, AND | 
OWED NO DUTY TO PLAINTIFF FOR FAILURE TO CLEAN SAID SIDEWAL K, 
AND THEREFORE NOT LIABLE TO PLAINTIFF. 
It was established in the evidence that the sidewalk in question is 
a public sidewalk in the District of Columbia (Tr. 124). Plaintiff con- 
tends that Title 7, sec. 101,of the District of Columbia Code, imposes the 
primary duty upon the District of Columbia to maintain the public side- 
walks in the District in reasonably safe condition for pedestrian use, even 
though the United States may own the sidewalk, may not have expressly 
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transferred jurisdiction over the sidewalk to the District and may have 
undertaken the burden of snow and ice removal from it. Sec. 101 provides 
that the District "shall have entire control of and make all regulations 
which they shall deem necessary in keeping in repair the streets, avenues, 


alleys, and sewers of the city * * *.” 


The District of Columbia relies upon Title 7, sec. 102, of the 
District of Columbia Code, which provides that the District "shall have 
the care and charge of, and the exclusive jurisdiction over, all the public 


roads and bridges, except such as belong to and are under the care of the 
United States * * *." 


The District contends that United States has never ceded jurisdic- 
tion to the subject sidewalk to the District of Columbia and therefore 


the latter is not responsible for its care and maintenance. 


Plaintiff contends that these two sections of the same statute do 
not deal with the same classification of ways, and are, therefore, not 
repugnant to each other. Sec. 101 confers entire control of the "streets 
* * * of the city" upon the District. Sec. 102 confers the care and ex- 
clusive jurisdiction over the "public roads and bridges" upon the District, 
"except such as belong to and are under the care of the United States 
* * * 1" The difference in terminology indicates a difference in meaning, 
particularly when used in successive sections of the same statute, en- 
acted at the same time, and both defining the jurisdiction and duties of 


the District Government. It is difficult to conceive of the term "streets" 


being synonymous in meaning with the term "public roads" under these 


circumstances. 


In United States 'v. Public Utilities Commission, 80 App. D.C. 227, 
151 F.2d 609, this Court said: 
"Unless the contrary appears, statutory words are 


presumed to be used in their ordinary and usual sense, 
and with the meaning commonly attributable to them.” 


In Fisher v. District of Columbia, 42 App. D.C. 371, 164 F.2d 
707, it is said: 

"In construing a statute, it is, of course, necessary 
to give effect to all its provisions, if possible; different 
portions of a statute will not be held to be repugnant to 
each other if they can be reconciled." 

Webster defines "street" as "a thoroughfare, esp. in a city, 
or village; esp., a thoroughfare, as distinguished from an alley or 
or from a country or State road (highway). Street usually includes the 
sidewalks * * *." 


The same authority in defining "road" says: 


"Road is generally applied to a highway outside of 
an urban district, as distinct from a street, which is a 
highway in an urban district.” (Webster's New Inter- 
national Dictionary, 2nd ed.) 
Thus, the commonly accepted meaning of the term "streets'|, as 
used in sec. 101 of the Code, would include the urban sidewalk involved 
in this suit. The commonly accepted meaning of the term "road" would 


exclude sec. 102 of the Code as inapplicable to the sidewalk in question. 


It appears to be a uniform rule of statutory construction that statutes 


must be construed "in the light of attendant conditions at the time of their 
enactment.” (50 AM JUR , Statutes, sec. 237.) Application of this|rule 


requires us to visualize conditions in the District of Columbia as they 
existed in 1874 when these statutes were enacted. We are told that much 
of the District of Columbia was rural at that time with large areas, partic- 
ularly in the Northwest section of the District, in farm land. It would ap- 
pear clear that Congress in defining the jurisdiction and duties of/the 
Board of Commissioners with respect to the "streets * * * of the city" 
did not intend to apply that term to the public roads in the rural areas 

of the District. This construction is fortified by the fact that the term 
"streets" is not standing alone but is enumerated along with "avenues, 
alleys and sewers of the city", all relating to public works of an urban 
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nature. It would appear equally clear that Congress used the term 
"public roads" in sec. 102, in the commonly accepted sense, to apply 

to rural thoroughfares within the District beyond the municipality proper. 
if this reasonable and obvious construction is correct, then none of the 
provisions of sec. 102 ever had any application to urban streets and side- 
walks in the city of Washington. 


Plaintiff contends that the above construction of these statutes is 
supported by the decisions of this Court and the Supreme Court of the 
United States. 


In Barnes v. District of Columbia, 1875, 90 US 540, an action for 


personal injuries sustained by plaintiff as a consequence of the defective 


condition of one of the streets of the City of Washington, the Supreme 
Court, in construing the same provision as now contained in the D.C. 
Code, Title 7-101, held that the District, as a municipal corporation, 
was responsible for the plaintiff's injuries. The court said: 


‘We do not perceive that the circumstance that the 
fee of the streets is in the United States, and not in the 
municipal corporation, is material to the case. In most 
of the cities of this country, the fee of the land belongs to 
the adjacent owner, and, upon discontinuing of the street, 
the possession would revert to him. The streets and 
avenues of Washington have been laid out by competent 
authority. The power and the duty to repair them are un- 
doubted, and would not be different were the streets the 
absolute property of the corporation." 


In District of Columbia v. Woodbury, 1890, 136 US 450, an action 
for damages for personal injuries to plaintiff, who fell on a defective 
sidewalk, the Supreme Court, following the Barnes case said: 

" * * * So, in this case, the Commissioners, having 
control of the streets, are under a duty to keep the public 


ways of the city in such condition that they can be used with 
reasonable safety. * * *" 


The attention of the Court is invited to the fact that the duty of the 
District extends to "the public ways of the city", regardless of ownership 


or jurisdiction over the particular sidewalk or other public way involved. 
Since the sidewalk where the plaintiff fell in the instant case is a public 
way, it is respectfully contended that the District of Columbia is respon- 
sible for her injuries once it is established that her injuries were sus- 
tained as a result of negligence on the part of the agents of the District. 


In Smith v. District of Columbia, 1951, 89 App. D.C. 7, 189 F.2d 
671, this Court, in a sidewalk injury case, said: 


"The snow removal law did not change or add to the 
basic liability of the District Government in respect to 
safe conditions on the public streets * * *." 


In the case of Campbell v. District of Columbia, 153 F.Supp. 730 
(Pine, J.), the District Court, following the decision in Radinsky v. Ellis, 
83 App. D.C. 172, 167 F.2d 745, and Smith v. District of Columbia , supra 
said: | 


"The Court of Appeals having held, as above stated, 
that the basic liability of the District in respect to public 
streets remains unchanged by the Snow Removal Act, and 
that the Act does not impose on private property owners 
an obligation to pedestrians. Although the opinion refers 


to 'owners' generally, I can perceive no basis to holding | 


to the contrary in this case where the sidewalk is 'in front | 
of' or 'around' property owned by the Federal Government." 


On appeal of the Campbell case, this Court affirmed Judge Pine's 


opinion in a per curiam decision (District of Columbia v. Campbell, 103 


App. D.C. 20, 254 F.2d 357). 


The District Court, in its opinion in the instant case, reviews the 
history of Secs. 101 and 102 of the D.C. Code and concludes: 
"It is * * * clear that the United States was to have 
jurisdiction of and exercise control over the roads, streets 
and sidewalks belonging to the United States located within 
the District of Columbia." (JA 63.) 
This conclusion appears to be in direct conflict with the holding in 


the Barnes case, supra, which specifically states: 
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‘We do not perceive that the circumstance that the 
fee of the streets is in the United States, and not in the 
municipal corporation, is material to this case." 


The District Court, after reviewing the Barnes and Woodbury cases 


in its opinion, said: 


"They do not support the argument that the District 

is liable for streets or sidewalks under the care and con- 

trol of the United States." 

While there is evidence that the United States assumed the respon- 
sibility for removal of snow and ice from this sidewalk, this appears to 
have been done as a matter of necessity, since the District was doing 
nothing to care for it. However, the evidence shows that United States 
disclaimed responsibility for the maintenance and repair of this side- 
walk and wrote to General Lane, the Engineer Commissioner for the 
District of Columbia in 1956, and requested that the District make needed 
repairs to it (P Ex 24). It appears that the District made the repairs 
pursuant to this request at its own expense (JA 56, 57, 58). 


The District Court also said: 


"The Court must recognize that there are some 

areas in the District of Columbia that are solely within 

the jurisdiction of the United States, for example — the 

grounds surrounding the Capitol. These areas contain 

certain public streets and sidewalks.” (JA 65.) 

Plaintiff concedes this as a fact, but says that jurisdiction over the 
Capitol Plaza area, including streets and sidewalks, is specifically con- 
ferred upon the Architect of the Capitol by 40 USCA, sec. 193 (a), which 


defines the area excepted from the jurisdiction of the District. 


Counsel for plaintiff has been unable to discover any comparable 
Federal Statute conferring jurisdiction over the sidewalk in question to 
any Federal agency or administrator. 


CONCLUSION 


On the basis of the evidence in this case and the foregoing 
authorities, plaintiff concludes that the District Court erred in the 


several respects as herein indicated and that the order of dismissal 
entered herein on February 23, 1961, and the order granting judgment 
to the District of Columbia, dated June 29, 1961, should be reversed and 
the case remanded for further proceeding. 


Respectfully submitted, 


CHARLES N. FORD 


201 Barr Building 
Washington 6, D.C. 


Attorney for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DORCAS J. DANIELS- LUMLEY  ) 

3831 Porter Street, N. W., ) 
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UNITED STATES OF AMERICA 
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) 
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THE DISTRICT OF COLUMBIA 
a municipal corporation, 
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filed 6-18-58. 
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certificate of readiness. (N), McGuire, J. 


Appearance of Charles N. Ford for pltf; filed. 


Motion of pitf. to amend caption to show change of name; c/m 
9-8-59; filed. 


Order granting leave to amend caption of complt. by change of 
name to Dorcas D. Lumley. (N) McGarragy, J. 


Motion of pitf to certify to Readiness; c/m 1-18-60; Affidavit; 
M.C. 1-18-60; filed. 
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Pretrial statement of pltf; files. 

Pretrial statement of deft U.S.A.; filed. 

Pretrial statement of deft D.C.; filed. 

Pretrial Proceedings (signed 4-5-60) (Asst. Pretrial Examiner) 


Admissions of deft District of Columbia under Rule 36; c/m 
5-6; filed. 


Motion of pitf for postponement of trial; ser ack 6-9-60; Affi- 
davit of Charles N. Ford; M.C. 6-9-60; filed. 


Deposition of Dr. Leonard T. Peterson by pltf; $14.40; filed. 
Hearing begun; respited to 11/17/60 (Rep. R. Walker) Tamm, J. 


Hearing resumed; respited to 11-18-60. (reported by Fuller) 
Tamm, J. 
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Hearing resumed; motion of deft. #1 to stay proceedings pending 
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Stipulation of counsel re temperature; filed. 
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ported by E.M.Sanche); filed. 
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Proceedings 


Order granting deft's motion to dismiss for lack of jurisdiction 
& cause held in abeyance until such time as pltf. shall submit. 
a claim for compensation to Bureau of ge Compensa- 
tion, U.S. Dep't of Labor. (N) Tamm, J 


Statement of position of D.C. on pltffs motion to re-open; c/m 
12-13-60; filed. 


Notice of appeal of pltf; deposit by Ford, $5.00; (copies mailed 
to Joseph M. Hannon & George H. Clark.); filed. 


Motion of deft. #1 for final order of dismissal; c/m 1-24-61; 
affidavit; P & A; Exhibit #1; M.C. 1-24-61; filed. 


Opposition of pltff. to motion for final order of dismissal and 
counter-motion to strike; c/m 1-31; P & A; filed. | 


Order of dismissal as to the deft. U.S.A. (N). Tamm, x ‘ 


Hearing resumed; concluded and submitted. (Rep. E. Wells) 
Tamm, J. 


Further hearing and submitted. (Rep. Eva M. Sanche) ‘Tamm, J. 


Points and authorities of pltff. re liability of the District of 
Columbia for personal injuries; c/m 5-3-61; filed. 


Points and authorities of deft., D.C. re liability for damages; 
c/m 5-24-61; filed. 


Memorandum opinion finding for the deft. (signed a ayo): (N). 
Tamm, J. 


Findings of Fact and Conclusions of Law and order that judg- 
ment be entered in favor of the deft., District of Columbia. 
(N). Tamm, J. 


Notice of Appeal by pltf; deposit by Ford $5.00; (copies mailed 
to Jos. M. Hannon & George H. Clark); filed. 


Cost bond on Appeal of pltf with The Travelers Indemnity Co. 
in the sum of $250.00 approved and filed. 


Excerpt of transcript of proceedings, 11/16/60, Vol. I, pp 1-59, 
(Rep: G.R.Walker) (Clerk's Copy); filed. | 


Transcript of proceedings, 11/17/60, Vol. I, pp. 60-108 (Rep: 
R.E. Frye) (Clerk's copy); filed. 


Transcript of proceedings, ieflie 61, pp..109-129 (Rep: E. O. 
Wells) (Court copy); filed. | | 


Transcript of proceedings, 5/19/61, Vol. IV, pp. 130-149 (Rep: 
E. M. Sanche) (Court copy); filed. 
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Proceedings 


Points on which appellant intends to rely on appeal; c/m 8/17/61 
filed. 


Excerpt of transcript of proccedings of 11/16/60; Vol. I, pp 
1-59; (Rep: G. Russell Walker) (Appellant's copy); filed. 


Transcript of proceedings of 11/17/60; Vol. I, pp 60-108; 
(Rep: Roger E. Frye) (Appellant's copy); filed. 


Transcript of proceedings of 4/24/61; pp 109-129 (Rep: E.O. 
Wells) (Appellant's copy); filed. 


Transcript of proceedings of 11/18/60 (Excerpt); pp. 1-6; 
(Rep: E.M. Sanche) (Appellant's copy); filed. 


Transcript of proceedings of 5/19/61; Vol. IV; pp 130-149 
(Rep: E.M. Sanche) (Appellant's copy); filed. 


Plaintiff's Exhibits No. 1 - 10 incl; 11a, 11b, 12; 14 - 17 incl; 
21 - 24 incl.; filed. 


{Filed June 16, 1958] 


COMPLAINT FOR DAMAGES CAUSED BY NEGLIGENCE 


1. The United States Government and the District of Columbia are 
made joint defendants in this action because of their joint negligence as a 
result of which plaintiff was seriously and permanently injured. 

2. This action is brought under the Federal Tort Claims Act, 28 
USC, sec. 1346(b) , 2671 et seq., as hereinafter more fully appears, and under 
Title 7, Sec. 803, and Title 7, Sec. 1207, Code 1951 of District of Columbia, 
as this action relates to the United States Government. 

3. This action is brought against the District of Columbia, a cor- 
poration, under Title 7, Sec. 802 and Title 7, Sec. 101, of the Code 1951 of 
the District of Columbia, as the same imposes a duty and liability thereon. 

4. The claim for relief stated herein is in excess of Three Thousand 
($3,000.00) Dollars and is within the jurisdiction of this Court by virtue of 
Title 11, Section 305 D. C. Code (1951 Ed.). 


5. On December 5, 1957 about 4:25 o'clock P.M. the plaintiff, Dorcas 
J. Daniels, slipped on ice and fell at a point between the steps to the United 
States Agricultural building and the sidewalk, one of the sidewalks of the 
District of Columbia, at the last and most western entrance to the Agricul- 
tural Department Building on the north side of the same where it joins the 
south side of the public sidewalk along Independence Avenue, just East of 
14th Street Southwest, District of Columbia, at which place it was the legal 
duty of each of the defendants herein to cause the snow, sleet and ide to be 
removed from the place where the plaintiff fell before her said fall) and in- 
jury, as defendants were required to do by Title 7, Sections 802 and 803 of 
the District Code. At the place where plaintiff slipped and fell on snow and 
ice after the same had accumulated, more than eight hours of daylight had 
transpired after the ceasing to fall of snow and sleet, and the accumulation 
of ice and the creation of the dangerous condition at the place of plaintiff's 
said fall and injury. Notwithstanding the duty of defendants set out /herein 
above, they, and each of them negligently failed to remove said snow and 
ice and thereby violated their duty to plaintiff and the public. 

6. As a proximate result of the negligence of defendants, and each 
of them, plaintiff was caused to fall through no fault of her own; as a result 
she suffered serious bodily injury including a fracture of her hip, bruises 
to her body. | 

7. As a result to said icy condition resulting from the negligence of 
defendants, which caused plaintiff to fall, she was caused to expend large 
sums of money for an operation, hospital and doctors bills, X-rays, medical 
care, therapeutics and appliances in an effort to repair her broken hip and 
cure herself of the injuries she received in her fall. Plaintiff was permanently 
injured by said fall; she lost much time from her employment; she |suffered 
great physical pain and mental anguish and will continue to suffer physical 


pain and mental anguish from her said injury in the future, as welljas be 
| 


required to expend large sums for further treatments and doctor's )bills 
because of the permanency of her injuries. The ability of plaintiff to move 
her body with her accustomed efficiency has been greatly and permanently 
impaired, her hip has been permanently weakened by the breaking off the 
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top of the femur bone and|as a result her earning ability has been lessened. 

WHE REFORE, the plaintiff alleges her damages due to her said in- 
juries to by $50,000.00. She brings her action and demands judgment against 
the defendants collectively and separately for the sum of Fifty Thousand 
($50 ,000.00) Dollars, plus interest and the cost of this action. 


/s/ Jeff Busby, 
Attorney for Plaintiff 
Washington Loan & Trust Bldg., 
Washington, D.C., 


and 


/s/ Joseph D. Gelb, 
Attorney for Plaintiff 
Washington Loan & Trust Bldg., 
Washington, D.C. 


[Filed July 8, 1958] 


ANSWER OF DEFENDANT DISTRICT OF COLUMBIA 


FIRST DEFENSE 


The complaint fails to state a cause of action against this defendant 
upon which relief can be granted. 
SECOND DEFENSE 


1. The District of Columbia denies each and every allegation of 
negligence pertaining to it in paragraph numbered 1 of the complaint and is 
without knowledge or information sufficient to form a belief as to the truth 
of the remaining allegations in said paragraph. 

2. Paragraph numbered 2 of the complaint does not pertain to the 
District of Columbia and therefore requires no answer from it. 

3. This defendant denies each and every allegation contained in para- 
graph numbered 3 of the complaint. 

4. The District of Columbia admits that the amount sued for exceeds 
$3,000.00 and is within the jursidictional limits of this Court. 
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5. This defendant denies that it had any legal duty to remove snow, 
sleet and ice from the area alleged in paragraph numbered 5 as the situs of 
plaintiff's claimed fall; denies each and every allegation of negligence per- 
taining to it in paragraph numbered 5; denies that it violated any duty owing 
to the plaintiff and is without knowledge or information sufficient to form 
a belief as to the truth of the remaiting allegations in said paragraph. 

6. This defendant denies each and everyallegation of negligence 
pertaining to it in paragraph numbered 6 of the complaint and is without 
knowledge or information sufficient to form a belief as to the truth of the 
remaining allegations in said paragraph. 

7. The District of Columbia is without knowledge or information 
sufficient to form a belief as to the truth of the allegations contained in 
paragraph numbered 7 of the complaint but denies that they Teeulied from 

any negligence or wrongful act on its part. 

Further answering the complaint, the District of Columbia denies 
all allegations not specifcally admitted or otherwise answered and denies 
all negligence or wrongful acts attributed to it therein. 


THIRD DEFENSE 


The District of Columbia says that if the plaintiff was injured and 
damaged as alleged, such injury or damage was the result of her sole or 
contributory negligence or the negligence:or contributory negligence of 
the defendant, United States of America or the negligence or contributory 
negligence of either or both. | 


FOURTH DEFENSE 


The District of Columbia says that if the plaintiff was injured and 
damaged as alleged, such injury and damage occurred at a place solely 
and exclusively within the jursidiction of the defendant United States of 
America. 


/s/ CHESTER H. GRAY /s/ GEORGE C. UPDEGRAFF 
Corporation Counsel, D.C. Assistant Corporation Counsel, D.C. 


/s/ JOHN A, EARNEST /s/ ANDREW G. CONLYN | 
Assistant Corporation Counsel, Assistant Corporation Counsel, DC. 
DC. Attorneys for Def. D.C. | 

District Bldg., Washington 4, D.C. 

[Certificate of Service] 


[Filed August 15, 1958] 
ANSWER OF DEFENDANT, UNITED STATES OF AMERICA 


lS 


FIRST DEFENSE 
The complaint fails to state a claim upon which relief may be granted. 
SECOND DEFENSE 


1. The defendant, United States of America , denies each and every 
allegation of paragraph 1 of the complaint directed against itself and is 
without knowledge or information sufficient to form a belief concerning the 
truth of the remaining allegations of the said paragraph. 

2. The defendant denies the allegations of paragraph 2. 

3. The allegations of this paragraph refer to the co-defendant, Dis- 
trict of Columbia, to which answer by this defendant is not required. 

4, This defendant admits that the amount sued for is $3,000. 

5. This defendant denies each and every allegation pertaining to 
itself contained in the said paragraph 5, and is without knowledge or infor- 
mation sufficient to form a belief concerning the truth of the remaining al- 
legations of the said paragraph. 

6. This defendant denies each and every allegation pertaining to 
itself contained in the said paragraph 6, and is without knowledge or in- 
formation sufficient to form a belief concerning the truth of the remaining 
allegations of the said paragraph. 

7. This defendant denies each and every allegation pertaining to 
itself contained in said paragraph 7, and is without knowledge or informa- 
tion sufficient to form a belief concerning the remaining allegations of the 
said paragraph. The defendant denies the remaining allegations of the 
complaint. 


THIRD DEFENSE 


If the plaintiff fell and sustained injuries and damages as alleged, 
the same were proximately caused by plaintiff's sole or contributory negli- 


gence. 
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FOURTH DEFENSE 


If the plaintiff fell and suffered injury on premises under the control 
or responsibility of the United States as alleged, this defendant states that 
the plaintiff was then and there an employee of the United States and her 
rights, if any, are exclusively under the provisions of Federal Employees 
Compensation Act, and this Court has no jurisdiction over the subject mat- 
ter in the cause as against this defendant. 


| 
/s/ OLIVER GASCH | 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States ‘Attorney 


/s/ BE, RILEY CASEY 
Assistant United States Ato orney 


. /8/ JOHN F. DOYLE 
Assistant United States Attorney 


[Certificate of Service] 


[Filed April 6, 1960] 
PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: 

Negligence action for personal injuries. 
UNDISPUTED FACTS: 

On Dec. 5, 1957, at or about 4:25 o'clock p.m. P Dorcas J, Lumley 
(nee Daniels) , an employee of the Dept. of Agriculture, went out of the north- 
west door of the South Building of the U. S. Dept. of Agriculture, at the 
southeast corner of 14th and Independence Ave., N. W. in the District of 
Columbia, for the purpose of posting mail in a mail box near the southeast 
corner of said intersection. While leaving the building or shortly there- 
after, P slipped landing on the sidewalk in the vicinity of the steps, and 
sustaining certain injuries. 

PLAINTIFF Lumley contends that she slipped on an accumulation 
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of rough ice on the public sidewalk near the steps, within about 15 to 24 
inches of the lower step; that the Ds United States and the District of 
Columbia were under the duty to maintain the public sidewalk area in ques- 


tion in a reasonably safe condition for pedestrian use, and that their negli- 


gence in failing to remove or treat the ice on said sidewalk caused P's in- 


juries. 


NEGLIGENCE CLAIMED: 


As to D.C.: 


Failure to maintain sidewalk in reasonably safe condition for 


pedestrian use, after reasonable notice and opportunity to re- 
move or treat the accumulation of ice (D. C. Code 8 7-101 - 
Control of the Streets). 
Failure to perform in a reasonably safe manner, the duty as- 
sumed by U. S. under D. C. Code 8 7-1207 (U. S. Removal of 
Obstructions from Sidewalks Improved in whole or part by 

U. S., and maintenance free from obstruction), namely accumu- 
lation of ice. 


PERSONAL INJURIES CLAIMED: 


Permanent: 


Fracture of neck of left femur, requiring hospitalization and 
surgery with internal fixation of fracture by use of four pins. 


Pain, suffering, mental anguish and nervousness. 
Weakness and loss of motion of left hip and leg, with pain and 


suffering particularly at night and after sitting in one position 
for a time. 


Restricted physical activity due to impairment of left hip. 
Large unsightly operative scar on left hip and thigh. 
Aggravation of normal arthritic changes in left hip. 
Slight caxa valva deformity. 


Tearing sensation in muscular area around scar. 


SPECIAL DAMAGES: 
Leonard T. Peterson, M. D., surgery $ 370.00 


George Washington University Hospital 
(December 6-24, 1957) 596.65 


Emergency Hospital (December 6, 1957) 23.75 
Ambulance (Capital Ambulance Service) 15.00 
X-ray GWU Hospital 3/12/58 15.00 
X-rays (Groover, Christie & Merritt) 30.00 

Total medical expenses to date $ 1,050.40 


Loss of earnings 12/6/57 to 4/19/58 
inclusive, 94 days at $20.30 per day 1 8 


Total special damages ....c.ccccssssccececsesscsreees $ 2,918.40 


Also future medical expenses. 

As to the defense that P's exclusive rights are under the provisions 
of the Federal Employees Compensation Act, P contends that at the time 
she fell she was on the public sidewalk, outside of her place of employment, 
and that she was on her way to mail a personal check to her physician, and 
was on her personal business and not acting within the scope of her employ- 
ment. | 

DEFENDANTS U.S, and D.C. contend that P landed on the side- 
walk immediately adjacent to the steps of the Agriculture building, after 
having slipped on the steps or the immediate vicinity of the steps.; Ds deny 
that there was an unsafe condition on either the steps or the adjacent side- 
walk. Ds admit that there had been snow, but assert that reasonable care 
had been taken to remove and/or treat the snow so as to remove the danger 
to pedestrians. Ds deny that P fell because of any negligence on the part 
of either of them, and assert that P fell because of her own sole or con- 


tributory negligence in failing to look and observe where she was walking 
and failing to exercise reasonable care for her own safety under existing 
circumstances, 
Alternatively Ds contend that, if a dangerous condition existed, they 
were without actual or constructive notice thereof prior to the time P fell. 
As a further defense Ds contend that, if P sustained injury as she 
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alleges, such injury was sustained during the course of her employment 
and during working hours and her right to compensation, if any, is ex- 
clusively under the provisions of the Federal Employees Compensation 
Act (5 USC 751 et seq.), which represents the sole and exclusive remedy 
available to P, and this'Court has no jurisdiction over the subject matter 


as against U.S. and D.C. 
D District of Columbia asserts the further defenses: 
D District of Columbia had no duty to remove the snow, sleet 


or ice from the ‘area where P alleges she fell because: 
(a) the sidewalk in question was under the jurisdiction 
and control of the U.S. 
(b) under Sec. 7-803 of the D. C. Code U.S. has duty to 
remove snow from sidewalks adjacent to Federal buildings. 
STIPULATIONS: 
It is stipulated the following may be admitted without formal proof, 
reserving all other objections: 
HEW Mortality Table. 
Hospital Records. 
Hospital bills - P's Pretrial Exhibits #1 and #2 and #4. 
Ambulance bill - P's Pretrial Exhibit #3 
X-ray and X-ray bills - P's Pretrial Exhibit #5 
1957 and 1958 Withholding Statements - P's Pretrial Exhibit #6 & #7. 
Official Weather Bureau Report - P's Pretrial Exhibit #8. 
Photographs - P's Pretrial Exhibit #9,10 & 11. 
D United States Pretrial Exhibit #1(a) Copy of work record. 


(b) of snow detail at Dept. 
Agriculture on Dec. 4 & 5, 
1957. 


Counsel for P agrees to furnish counsel for Ds within 10 days a 
letter or statement from the Dept. of Agriculture showing leave taken by 
P from her employment during the period she claims loss of earnings. 

Counsel for Ds will stipulate that such letter reflects the leave 
records of P at the Dept. of Agriculture, subject to all other objections. 
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Counsel for P agrees that the Ds may have a medical examination 
of P by a physician of Ds' choice, after receipt of further medical report 
to be obtained by P, such further medical examinations by P and Ds not to 
interfere with trial date. 

Counsel agree to exchange any medical reports not heretofore ex- 
changed, prior to trial. 

Counsel for P agrees that if the up-to-date medical report to be 
obtained by P does not support the claim of permanent aggravation of normal 
arthritic changes in the left hip, this claim will be dropped. 


/s/ Elizabeth Bunten 
Assistant Pretrial Examine 


Attorneys: 

/s/ Charles N. Ford, Plaintiff 

/s/ Andred G. Conlyn, Defendant U. S. 
/s/ Joseph M. Hannon, Defendant D. C. 
/s/ Joseph D. Gelb, Plaintiff 


[Filed August 17, 1961] 
EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 
| Washington, D.C. 
November 16, 1960. 
The above-entitled matter came on for hearing before THE HONOR- 
ABLE EDWARD A. TAMM, Judge, commencing at approximately 10:10 A.M. 


* * * * * | 


(Opening Statements are not transcribed herein at the request 
of counsel.) 


* * * * * 
Thereupon 

DORCAS DANIELS LUMLEY | 

the plaintiff herein, was called as a witness in her own behalf, and after 


having been sworn by The Deputy Clerk, was examined and testified as fol- 
lows: 
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DIRECT EXAMINATION 
BY MR. FORD: 
Will you state your name, please. A. Dorcas Daniels Lumley. 
* * * * * 

You are the plaintiff in this case? A. Yes. 

When were you born, Mrs. Lumley? A. March 26,1917. 

You are now forty-three years of age? A. That's right. 

* * * * * 

Where were you employed on December 5, 1957 ? A. Iwas em- 
ployed with the United States Department of Agriculture. I was physically 
located in the South Agriculture Building in Room 3095. 

Q. Who did you work for? A. John H. Dean, Deputy General Sales 
Manager, Sales and Service. 

Q. What was the nature of your occupation there ? A. My title was 
Administrative Assistant. I did general secretarial duties for Mr. Dean. 

Q. How long had you been so employed? A. Since January 1955. 
Prior to that time -- for a year prior to that time I was in the building but 
I was with Mr. Joseph Williams. 

Q. What floor did you work on in that division? A. Third floor. 

Q. This is the South Agriculture Building which is located on Inde- 
pendence Avenue and Fourteenth Street, Southeast corner; is that right ? 

A. That is correct. 

Q. Inthe District of Columbia? A. Yes, sir. 

Q. Did any of your duties require you to go out on the sidewalk, the 
public sidewalk? A. No. Never at any time. 

Q. Other than going to work and coming home at night? A. The 
answer is still no. 

Q. On December 5, 1957, I will ask you to tell the Court whether 
anything unusual happened to you on that day. A. Yes, sir. I slipped on the 
icy sidewalk and fractured my left hip. 

Q. About what time of day did this occur? A. About 4:25 in the 
afternoon. 
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Q. Will you tell the Court what was the purpose or occasion for 
you being on the sidewalk at that time? A. I took the liberty to write a 
personal check and went outside the building to mail it. I have the can- 
celled check in my possession. It was all that was in the envelope. 
Q. Will you produce it, please? A. (Hands to counsel.) 

* * * * * 
THE COURT: This is Plaintiff's Exhibit No. 2, for identification. 


(Thereupon, check dated Dec. 5, 1957, 
was marked Plaintiff's Exhibit No. 2, 
for identification.) | 


THE COURT: Are you offering this exhibit in evidence? | 
MR, FORD: Yes, Your Honor. 
THE COURT: Are there any objections? 
MR. CLARE: No objection. 
MR, HANNON: We would like to see it, please. 
(The exhibit was handed to counsel.) 
THE COURT: The exhibit will be admitted in evidence. 


(Thereupon, Plaintiff's Exhibit No. 2, 
heretofore marked for identification, 
was received in evidence.) 


BY MR. FORD: 

Q. Did you advise any of your co-workers or your superior you 

were going out to mail this check? A. No. 
Q. What has been the practice in your office with respect |to mail- 

ing personal mail outside the building? A. Iam sure it is done. If there 
are any regulations, if there had been regulations, verbal or Nation Iam 
not aware of them. 
Q. Did you have any instructions not to mail personal mail? 

A. I did not have instructions one way or the other. 


Q. Have you ever mailed personal mail in the past? I mean, prior 
to December 5,1957? A. I suppose I had. I really don't recall. | I suppose 


I had. 
Q. What was the practice with respect to mailing government mail 
from your office? A. I work in the office with Mrs. Irene Long. | She is 
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secretary to the General Sales Manager. All outgoing mail is placed in a 
box on her desk. It is picked up at various intervals during the day by our 

messenger service. It is carried from there to a central mail room 
from whence it goes out. 

Q. Where is that central mail room located? Is it in the South 
Agriculture Building? A. It is quite a long distance from our office. I 
don't know exactly the room. It is within the building. 

Q. Do I understand all government mail is mailed in that manner ? 
A. As far as I know it is. 

Q. I mean, business mail going out of your office. A. Yes. That 
is the procedure. 

Q. Have you ever mailed government mail, that is, mail going out 
of your office, at the mail box on the southeast corner of Fourteenth and 
Independence Avenue ? 

MR. HANNON: Your Honor, I object to this line of questioning. 
Counsel is now anticipating the government's defense instead of proving 
his case. 

THE COURT: I think this is part of the affirmative proof that is 
necessary, Mr. Hannon, in light of the claim this was not in the course of 
duties asserted by the plaintiff, I think the question is proper. 

Read the question to the witness, Mr. Reporter. 

(Thereupon, the reporter read the pending question.) 

THE WITNESS: No. Not during working hours. I would calla 
messenger and he would take it wherever it would go. 

BY MR, FORD: 


Q. Have you ever mailed personal mail for other employees in 


your office, including Mr. Dean? A. I have mailed some personal letters 
for Mr. Dean there, yes. 

Q. But no government mail. Going back to the nature of this in- 
jury, how it occurred. When you went out the front, did you go out the front 
entrance? What entrance did you go out of to mail this piece of mail? 

A. I went out the entrance on Independence Avenue where Independence 
meets Fourteenth Street at the Southeast corner. 
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Q. And where is this mail box located with respect to thisjentrance ? 
A. It is located on the corner, and I have measured the -- 
THE COURT: No. Just answer the question. 
THE WITNESS: All right. It is on the corner. 
BY MR, FORD: 
Q. The southeast corner? A. Yes, sir. 


Q. Will you tell just how this accident occurred? You went down 
the steps. Describe to the Court just what caused you to fall. A. |I left 
my office. I went down the elevator. I walked down the steps. I did not 
slip on the steps. I slipped on the sidewalk, between the sidewalk -- I beg 
your pardon -- between the steps and the mail box. 

Q. Approximately how far from the base of the steps were you when 
you lost your footing and fell? A. That is difficult to answer. I was never 
safe on my feet after I left the steps. There was ice all the way to the bot- 
tom of the steps. 

Q. You mean on the sidewalk; is that correct? A. Yes, sir. 

Q. I hand you here Plaintiff's Exhibit No. 1, for identification, and 
I will ask you if you can identify it further. Is that apicture of the scene 
of the accident? (Handing.) A. Yes, sir. It is. And those are my initials. 

Q. Your depositions were taken prior to this trial, Ibelieve. A. Yes. 

@. And you marked this exhibit at that time; is that correct? A. On 
the day of the deposition; that is right. 

Q. Is it marked with an X with a circle around it and your! initials ? 
A. That's right. 

Q. You personally marked it? A. I did, in the presence of witnesses. 

Q. To the best of your recollection now is that a correct marking? 

A. Yes. | 

MR. HANNON: Your Honor, I don't understand what the mark re- 
presents. | 

THE COURT: Will you identify what the mark signifies, Mr. Ford? 

MR. FORD: Iam sorry. I thought I had. 

THE WITNESS: The place where I slipped. 
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BY MR, FORD: 
Q. The place where you slipped upon the ice and fell? A. That's 


Q. And broke your hip? A. That's right. 

MR. FORD: Very well. I wish to offer this in evidence. 
THE COURT: There is no objection? 

MR. HANNON: No objection. 

MR, CLARK: No objection. 

THE COURT: The exhibit will be admitted in evidence. 


(Thereupon, Plaintiff's Exhibit No. 1; 
being a photograph, heretofore marked 
for identification, was received in evidence.) 


BY MR. FORD: 
Q. About what time of day was it when you fell? A. About 4:25 in 
the afternoon. 
x * * 
CROSS EXAMINATION 
BY MR. HANNON: 
(The commencement of cross examination is not transcribed herein 


at the request of counsel.) 


* * * * * 


Q. What were your working hours on the day you fell? A. From 


nine o'clock in the morning until 5:30 in the afternoon. 

Q. What time was it you left your office to go out to mail this check 
to your doctor? A. It was about 4: 20 in the afternoon. 

Q. Was it during your usual working hours ? A. It was. 

Q. And you were a Federal employee in this building, were you not? 
A. That's right. 

Q. You testified you went out to mail a check to the doctor. The 
check was in the amount of $150, was it not? A. That's right. 

Q. Would you tell me what type medical services he had rendered 
to you for the $150? A. Dental. 

Q. Dental work? A. Yes, sir. 
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Q. So, the gentleman was a dentist. A. That's right. 
Q. Thank you. You told counsel that you did not file an application 
for compensation under the Federal Employees Compensation Act, 
is that correct? A. I do not recall filing a claim at any time for compen- 
sation. 
* * * * * 
Q. Mrs. Lumley, you testified your duties do not require you to 
go out on the public sidewalk during the course of your working day. A. I 
did. | 
Q. Will you explain to me what you mean by that, please. A. I 
mean by that my duties as secretary -- | 
Q. Iam sorry. I can't hear you. A. My duties as secretary are 
inside the building. 
Q. You told us, did you not, you had gone out to mail letters for 
Mr. Dean? A. Personal letters. 
Q. Is that part of your duties as Mr. Dean's secretary ? A. Not 
for the government, sir. They are personal favors for him. 
Q. So that is not a service you are performing for him as a govern- 
ment official; is that correct? A. I would say not. 


Q. At the times you went out to mail these personal letters for him 
was this done during the course of your working hours? A. It has been 


| 
done during working hours, or as I would leave the building in the afternoon. 
Q. Pardon me? A. It could be during working hours and if could 
be after working hours, on my way out of the building. 


Q. Do you recall whether or not you ever mailed personal letters 
for Mr. Dean, your supervisor, during working hours? A. I have, sir. 

Q. When you did, did you use the same mail box at the ai you 
fell? A. Yes. 

Q. Did you use the same exit from the building? A. Yes. 

Q. When you went out to mail those letters did you go out and mail 
them and come right back? A. Yes, sir. 


Q. Where is your office located with respect to the exit you used 
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on December 5, 1957, to go out and mail your personal letter? A. The 

office is located on the third floor of the building and the office is 
next to Independence. The spot is between the 7th and 6th wings of the 
building. 

Q. Is it close to the corner of Independence Avenue and Fourteenth 
Street? A. Our office is between Fourteenth and the first archway going 
over to the annex building. 

Q. So that you would say, would you not, it is close to the corner of 
Fourteenth and Independence Avenue? A. I would say it is close, yes. 

Q. Is it the closest exist? A. Not necessarily. 

Q. Could you estimate for me how much time it would take you to 
leave your office, go down in the elevator, out to the mail box, mail the 
letter, and up in the elevator and then back to your office? A. I have to 
approximate the time. I left the office at 4:20. The time I fell was 4:25. 

It would take only a few minutes. I don't know how long. 

Q. It would take but a few minutes to leave your office , mail the 
letter, and come back? A. That's right. It would depend on the elevator 
service. 

Q. As a minimum how long would it take? A. I suppose five minutes 

would be the minimum. 

Q. And as a maximum how long? A. I don't know, sir. 

Q. Have you ever mailed official mail during working hours at 
this mail box? A. No, sir. I don't recall I ever have. 

Q. Either for Mr. Dean or anybody else? A. No, sir. I don't re- 
call I have. 


Q. Have you mailed personal letters for yourself during working 


hours at this mail box? A. I have. 

Q. Has anybody else, to your knowledge, during working hours, at 
this particular building of the Department of Agriculture, mailed either 
personal letters or official letters during hours of employment at this 
particular mail box? A. I would say yes. 

Q. Isn't the practice, Mrs. Lumley, to allow the employees to mail 
letters at this particular box where you mailed your letter? A. Sir,I 
don't know. It's never been discussed. 


| 
| 
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| 
Q. You told counsel you never filed an application for compensa- 
| 
tion under the Federal Employees Compensation Act. 
(Interrogation with respect to Federal Employees Compensation 
Act not herein transcribed.) 
* * 
BY MR, HANNON: 
| 
Q. Does the practice of your mailing personal mail, at the! time 


you were injured on December 5, 1957, did that practice, Mrs. Lumley, 
have your supervisor's approval? A. It had not been discussed, sir. It 
had never been mentioned. 
Q. Mr. Dean had never told you it was perfectly all right for you 
to go out and mail personal letters? A. No, he had not. 
Q. Can you state of your own knowledge whether it is a tradition 
or practice that employees were allowed to go out and mail personal letters 
during office hours in the building? A. I stated I took the liberty to mail 
personal letters. 
THE COURT: The Court observes this witness is evading answer- 
ing this question. She must accept the consequences of that evasion. Go 
ahead with the questions. 
BY MR. HANNON: 
Q. Is there a United States postal mailing facility in the building or 
was there such a facility in the building when you were employed on Decem- 
ber 5,1957? A. Iam sorry. I didn't understand your question. 
Q. On December 5, 1957, the date you fell, in the building in which 
you were working was there a U.S. Post Office mailing facility? | 
Was there a facility to which the United States postman would come 
to pick up mail? A. There is a messenger service in our office. 
Q. No. Is your answer to my question, "No, there is not such a 
facility"? A. There is a central station where mail is picked up.| 


THE COURT: Why don't you make your question more specific , 


Mr. Hannon. | 
BY MR, HANNON: | 

Q. Is there a postal chute for the mailing of letters? A. No, there 
is no chute. There is a box I spoke of. | 
| 
| 
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Q. And that is an out-box contained on a desk? A. Yes. 

@. And the routine Government mail would be put in this box; is 
that correct? A. Yes. 

Q. And is it not true that the use of this box is prohibited for em- 
ployees' personal mail? A. I understood we were not supposed to mail 
personal letters there. 

Q. Did you ever put a personal letter in that official out-box ? 

A. Not to my knowledge, sir. 

Q. Mrs. Lumley, had anybody ever told you you were not to go out 

during your working hours and mail letters? A. It had never been 
metioned, sir. 


Q. There was no prohibition, then? 


THE COURT: The witness said this was never discussed, Mr. Hannon. 
* * * * * 


BY MR. HANNON: 
Q. Mrs. Lumley, I will ask you again: Did you have permission of 


your immediate supervisor to go outside and mail personal letters during 
office hours? A. Iam sorry, sir. I must tell you as I have that it has 
never been discussed. 
Q. Now, I am going to ask you again: On February 11,1959, do 
you recall that your deposition was taken? 
THE COURT: The witness said she recalls the deposition but not 
the date. What page are you referring to? 
MR. HANNON: Your Honor, I am referring to page 5. 
THE COURT: Go ahead. 
MR. HANNON: And the series of questions and answers, top of 
page 5: (Reading from deposition:) 
Question.’ Now when you got up from your desk, what did you do? 
‘tanswer. Walked to the elevator, pressed the 'down' button. 
"Question. Yes? Why were you leaving your desk? 
"Answer. To mail a letter. 
"Question: And was this with the permission of your supervisor ei 
‘Answer: It is so stated in the memorandum by Mr. Dean. 
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"Question. Now, outside of what Mr. Dean stated in that memo- 
randum did he give you permission to mail letters? 
"Answer. Well, it's generally known that it may be done. 
"Question. It may be done? | 
"Answer. (No response.) 
"Question. Were these personal letters or official letters ? 
"Answer. This was a personal letter. 
"Question. But you had permission, did you, from your superior 
to leave your desk to go out and mail personal letters in the course 
of your regular employment and duties ? | 
"Answer. Yes; it's so stated in my memorandum from Mr. 
Dean -- by his permission. 
"Question. And you have read the memorandum from) Mr. Dean? 
"Answer. I think he did read the memorandum to me; I'm not 
sure, | 
"Question. And what he stated there was correct; is that right ? 
‘Answer. Yes, sir." | 
BY MR, HANNON: 
Q. Do you recall those questions being asked of you and your mak- 


ing those answers indicated? A. I recall part of those questions, As well 


as I remember the memorandum was dictated to me, That's why I always 
tied my remarks to my superior’s comments. 
Q. What was the memorandum referred to in the deposition; do you 
know? A. Mr. Dean had been questioned by somebody as to the nature -- 
someone asked certain questions and he was dictating his reply. 
Q. I show the witness Government's Exhibit 1-W. Mrs. Lumley, 
I will ask you if you will, please, look at that and read it. | 
MR. GELB: May we have the Court's indulgence? | 
THE COURT: I will take a recess at this time. 
(There was a brief recess.) 
THE COURT: You had made partial reference to Defendant's Ex- 
hibit 1-W and you asked the witness to read it. You had not phrased a ques- 


tion to her. 
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MR. HANNON: Thank you. 
BY MR. HANNON: 

Q. Mrs. Lumley, you have now had an opportunity to read Govern- 
ment's Exhibit 1-W? A. I have read a portion of it, sir. 

Q. Do you remember that document? A. Yes. 

Q. I will ask you, having read a portion of it, did you read question 
one and the answer thereto? A. Not in its entirety. I will, if you so desire. 

Q. Mrs. Lumley, will you read question one and the entire answer 
to it. 

MR. HANNON: Your Honor, I have a copy of this document if you 
desire to see it. 

THE COURT: As long as it has not been offered in evidence I don't 
think the Court ought to read it. 

THE WITNESS: I have read it, sir. 

MR, FORD: If the Court please, I wish to interpose an objection to 
this procedure here. A number of documents have been identified as an 
exhibit. Most of it is hearsay and has not been offered in evidence. This 
statement being referred to now is a letter apparently written by John H. Dean. 

THE COURT: I don't think any of the questions have required the 
witness to answer as to the truth of anything that is contained in the ques- 
tions. This is cross examination. I do not think the Government can be re- 
quired to offer evidence until the plaintiff has rested its case. Your objec- 
tion is a matter of record. 

State your question to the witness. 

BY MR. HANNON: 

Q. You said you read Question One and the answer thereto. A. I 
have. 

Q. I ask you, madam, whether having read Question One and the 


answer thereto your recollection is not refreshed regarding whether Mr. 


Dean, your supervisor, gave you permission prior to the time you fell to 

mail during office hours both personal and official mail in the outside mail 

box? A. I am sure it had not been discussed. This memorandum is the one 
I had reference to and it was dictated to me after I returned to duty. 
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Q. The question reads: 
"Statement from John H. Dean, whether Dorcas J. Daniels was 
within scope of official duties when injured 4:25 P.M., December 5, 
1957. Details as to instructions given to Miss Daniels and by who: 
(Official Title) Answer: Miss Daniels was within scope of her 
official duty --" 
MR, FORD: I object to this way of introducing evidence, Your Honor. 


This is a statement made by a prospective witness. 
THE COURT: I repeat, I do not accept these statements for the truth 
of the statements. As I understand this testimony it is addressed [only to 
the credibility of the witness and her recollection of the events, and the Court 
accepts it only for that purpose. 
Go ahead. 
MR. HANNON: (Reading from statement.) | 
"Miss Daniels was within scope of her official duties when in- 
jured December 5, 1957. Permission had been given by me for her 
to mail official and personal mail in the mail box at the street en- 
trance of the South Building, 14th and Independence Avenue. This 
permission is applicable to all members of the staff, on the staff of 
the General Sales Manager's Office. There are no written instruc- 
tions covering this permission but it is a verbal understanding among 
the staff. On other occasions before the accident Miss Daniels mailed 
letters in the same mail box as well as other employees.” 
This is signed by Mr. Dean. 
BY MR, HANNON: | 
Q. I will ask you whether the statement just read to you i$ correct 
or not correct? A. The statement you have read is what Mr. Dean dictated 
to me after I returned to duty. I still say it had never been mentioned be- 
tween the two of us. 
Q. Thank you. Mrs. Lumley, did you see any sand on the sidewalk 
where you fell? A. No. 
Q. Neither before you fell nor after you fell? A. No. 
Q. You told us, did you not, that after you had fallen and while you 
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were sitting on the sidewalk you felt no immediate pain, did you? A. No, 
I did not. 

Q. And you were unable to get up? A. That's right. 

Q. How long would you estimate for us you were sitting on the side- 
walk before you were helped to your feet and taken inside the building? 

A. Not very long. Someone saw me soon after I fell. They came 
to my rescue. 

* ae * * * 

Q. Could you tell me in terms of minutes according to your best 
recollection how long you were sitting on the sidewalk after you fell before 
you were assisted to your feet and taken back inside the building? A. It 


seemed quite along time. Maybe five or ten minutes. I don't know. 


Q. During that time a number of people were gathered about you; 
is that correct? A. That's right. 
Q. Did any of them fall as they were standing around you? ASI 


didn't see anybody fall. 
Q. Were they slipping as they were standing around you? A. Idid 
not notice that. 
Q. Did you say to any of those people, "Look how slippery the side- 
walk is,” and point out the slippery condition of it? A. No,I didn't say that. 
* * * * * 
Thereupon, 
JOHN H, DEAN 
was called as a witness on behalf of the plaintiff, and, after having been 
sworn by the Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FORD: 
Q. Would you state your name, please? A. My name is John H. Dean. »¢ 
Q. What is your occupation? A. Iam Deputy Sales Manager of the 
United States Department of Agriculture. 
Q. Where are your offices located? A. Room 3095 South Building. 
Q. South Agriculture Building? A. Yes, sir. 
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Q. Is that located at Fourteenth and Independence Avenue, South- 
west? A. Right, sir. | 

Q. Were you so employed on December 5,1957? A. Yes, sir. 

Q. And for how long a period of time before that were you employed 
by the Department in that capacity? A. In the capacity I now hold? 

Q. Yes. In the capacity you held on December 5. A. since July 1, 
1955. 


Q. Do you know the plaintiff in this case, Dorcas Daniels, who is 


now Dorcas Lumley? A. Yes, sir. 
Q. Is she employed in your office? A. Yes, sir. 
Q. What position? A. She is my secretary. 
Q. What are her duties as your secretary? 
THE COURT: What are or what were her duties? 
MR. FORD: Thank you, Your Honor. What were her duties on De- 
cember 5, 1957? | 
THE WITNESS: Her duties consisted of maintaining my official 
appointments for visitors in and outside the department, taking care of my 
correspondence and files, and all those duties that go along with a secre- 
tarial position. 
Q. Do you recall an occasion on December 5, 1957, when Mrs. 
Lumley was injured on the sidewalk? A. Dol recall the occasion ? 
Q. Yes. A. I was in my office on December 5. | 
THE COURT: Just a moment. Answer the question. Do you recall 
the occasion? | 
THE WITNESS: Yes, I recall the occasion. | 
BY MR, FORD: 
Q. Will you tell the Court, please, what happened on that occasion ? 
What time of day was it? A. AsI recall it was about 4:25 P.M. 
Q. Tell the Court what happened. A. I was in my office on the 
afternoon of December 5. One of our girl employees, another secretary 
in the office, was taking annual leave that afternoon. She was leaving the 
building and in leaving the building she saw Miss Daniels, now Mrs. Lum- 


ley, on the sidewalk. 
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She immediately came back up the stairs and reported it to Mrs. 
Long who is a secretary inthe same office with Mrs. Lumley, and myself. 
I put my coat on and Mrs. Long and I went down the stairs, three 
flights of stairs, and went down the steps outside. And Mrs. Lumley was 
sitting on the pavement about two or three steps away from the bot- 
tom step. 
Q. Would you tell the Court approximately how many feet away from 
the bottom step she was located? A. I would say two or three feet. 
* me * * * 
CROSS EXAMINATION 
BY MR, HANNON: 
* * * * : * 
Q. Mr. Dean, is there a United States Government mail chute in the 
building where you and Mrs. Lumley worked at the time of this accident? 


A. Not in the building, no, sir. 
Q. What is the practice with respect to handling official mail with 


the Department of Agriculture in that building? A. The practice of handling 
official mail in the Department is for the mail to go through routine depart- 
mental channels. 

Q. Does it go in out-boxes? A. It goes in out-boxes where it is 
picked up by messengers. It goes to the proper places and the Department 

Post Office. 

Q. Is there any other system that was in use December 5, 1957? 

A. Yes, sir. There was. 

Q. With regard to mailing either personal or official mail? A. Yes, 
sir. There was. 

Q. Will you tell me what that was? A. We have a practice, not only 
in our office, but other offices, of giving employees official permission to 
leave their office and go out to the mail box on the corner of Fourteenth and 
Independence to mail either personal mail or official mail. 

Q. Have you ever given Mrs. Lumley permission prior to the time 
she fell on December 5,1957? A. Yes, sir. Verbally but not in writing. 
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MR. HANNON: No further questions. 
THE COURT: (Addressing Mr. Clark.) Do you have any questions? 
* * * * * 
REDIRECT EXAMINATION 
BY MR, FORD: 
Q. Mr. Dean, this practice with respect to mailing personal mail 
at this mail box outside, was that an authorization or just something you in- 
dulged employees in? A. It is not -- it is an official permission. ‘It is 
official business as far as we were concerned. | 
Q. You mean to mail their personal mail? A. Their personal mail 
or official mail. 
Q. You say you had nothing in writing to that effect? A. No, sir. 
There are no Departmental regulations in effect. It is an administrative 
decision made by us. 
Q. Why would you have occasion to have mail posted out there rather 
than letting it go through usual channels? A. For the simple reason we 
have an office on the West Coast and a foreign office and in order to get our 


mail out promptly we use the mail box on the corner instead of going 
through official channels in the Department. | 
Q. Would that get the mail out quicker? A. Yes, it would iil it 


out quicker. 


Q. Did you have some sort of conference with the siivlayess on this? 
A. No, sir. But our employees know, Mrs. Lumley and others in the De- 
partment know they have our permission to do that. It isn't necessary to put 
it in writing. | 
Q. When you say "our permission" you mean your personal permis- 
sion? A. My personal permission and my own supervisor's permission. 
Q. Would that be Mr. Howe? A. No,sir. Mr. Myers. 
MR, FORD: That will be all. 


* * * 


Washington, D.C., 
Thursday, Nov. 17, 1960. 


* * * 
IRENE K. LONG 
called as 2 witness for and on behalf of the Plaintiff, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FORD: 

Q. Would you state your name, please? A. Irene K. Long. 

Q. Where do you reside, Mrs. Long. A. 512 Waterway Drive, Falls 
Church, Virginia. 

Q. Where are you employed? A. U.S. Department of Agriculture. 

Q. Where are your offices located? A. Inthe South Agriculture 
Building, 14th and Independence Avenue. 

Q. Do you know the plaintiff in this case Mrs. Lumley? A. Yes, Ido. 

Q. You work with her? A. Yes, sir. 

Q. Were you so employed on December 5, 1957? A. Yes, sir. 

Q. Who is your superior? A. My immediate superior is Mr. Syl- 
vester J. Myers. 

Q. Myers? A. Yes, sir. 

Q. Mrs. Long, are there any instructions either in writing, instruc - 
tions or orders, or regulations, which you are aware of either in writing or 
verbal authorizing employees in your office, including plaintiff in this case, 
Mrs. Lumley, to go on the public sidewalk and mail personal mail? A. No, 
sir, I don't think it ever came up. 


THE COURT: The question is in the present tense. I assume you 


are interested in conditions that existed three years ago? 
MR, FORD: Thank you, Your Honor. 
BY MR. FORD: 
Q. Was there such a regulation or order, or instructions, on Decem- 
ber 5,1957? A. Not to my knowledge. 
Q. Do you recall an occasion when Mrs. Lumley was injured? 


A. Yes, sir. 
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Q. December 5,1957? A. Yes, sir. 
* * * * 
CROSS EXAMINATION 
BY MR, HANNON: 
* * * * * 

Q. Now, how about mailing letters; have you ever mailed letters 
in the outside mail box at 14th Street and Independence Avenue outside of 
the South Building of the Department of Agriculture at any time during the 
course of your employment in that building? A. Yes, sir. 

Q. And how often? A. Well, any time that I have a personal letter 
to be mailed. It isn't very often but any time I need to I just mail jit. 

Q. And like many secretaries there comes a time during the day 
that you don't have any particular official task to engage yourself in; is 
this correct? A. No, sir, I didn't mean it that way, but if I have a letter 
to mail I have always just gone down to mail it. 

Q. And during the course of your working hours? A. Yes, sir. 

Q. And how about official mail; have you also mailed official mail 
in that mail box? A. Ihave. There are regulations on that now. | We don't 
do that any more. 

Q. But you have done it inthe past? A. Ihave in the past when we 
were allowed to. 

Q. In December of 1957 did you do it then? A. Idon't remember 
when those regulations were changed. | 

Q. Now, is there some sort of a regulation with respect to mailing 
personal letters in the official out-boxes of the Department of Agriculture? 

THE COURT: Just a minute. Do you mean is there now or was 
there in 1957? | 

MR. HANNON: Excuse me, Your Honor. 

BY MR. HANNON: 
Q. Back in December of 1957 was there any regulation of any sort 


with respect to mailing personal letters in the official out-boxes where 
the official letters are usually kept? A. I don't know about regulation. 
We have been asked not to mail personal letters in our mail boxes because 


the mail rooms prefer not to have that. 
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Q. Back in December of 1957, was this? A. Yes, sir. 
Q. Now, to your personal knowledge are you the only one that goes 
out to this mail box during the course of your employment hours and mails 


the personal letters? A. No, Iam sure I'm not. 

Q. And as a matter of fact, the fact of the matter is that just about 

everybody that works in that building goes out during the course of 
working hours and uses that mail box for personal letters; isn't this so? 
A. Idon't know about other people. 

Q. But you know about some people, is that so? A. Yes,I have 
seen other people. 

Q. Has anybody ever told you that you were not to go out and use 
that mail box, mailing facility ? 

MR. FORD: Objection. It is hearsay. 

THE COURT: Your objection is sustained. 

MR. HANNON: May I be heard on it, Your Honor? 

THE COURT: The Court has ruled on the question, Mr. Hannon. 

MR. HANNON: That is all I have, Your Honor. 

THE COURT: Do you have any questions for the District of Columbia, 
Mr. Clark? 

MR. CLARE: Yes, sir. 

CROSS EXAMINATION 
BY MR. CLARK: 
* * * * * 

Q. Where was this area of ice that you observed and indicated to 
be rough? A. She was sitting approximately between a foot and two feet of 
the foot of the steps. That is as far as we went out. 

Q. Do you know anything about the condition of the ice between the 
area where she was sitting and the base of the steps? A. That was ice. 

Q. Was that area included with it? A. Yes, sir. 

Q. Now, before the point where the mail box would be located on 

the southeast corner, did you observe the condition of the ice in that 
direction? A. No, sir, 1 did not. 
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Q. So that is it a fair statement, Mrs. Long, to say that your ob- 
servation as to the ice included only the immediate area where Mrs. Lum- 
ley was sitting and that area back to the base of the steps? A. Yes, sir. 
That is all that I was looking at. 

Q. You made no observation with respect to the steps themselves, 
is that correct? A. I don't remember. 

Q. You have no recollection of that? A. No, sir. 

MR. CLARK: That is all I have of this witness, Your Honor. 


* * * * * | 
| 


ROY L. SWENSON 
called as a witness for and on behalf of the Plaintiff, having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. FORD: 
Q. Would you state your name, please? A. Roy L. Swenson. 
Q. What is your occupation, Mr. Swenson? A. Iam the area manager 
of a group of public buildings in southwest Washington. 
Q. Were you subpoenaed by the plaintiff in this case? A. | Yes, sir, 
I was. 
Q. To appear last June -- Were you subpoenaed last June? A. Yes, 
sir, that is right. | 
Q. And you are honoring that subpoena at this time? A. Yes, sir. 
Q. What is the nature of your duties? A. Iam the area manager. 
I have charge of a large group of government buildings, largely in south- 
west Washington, starting at 15th Street, Northwest, and continuing east 


and south; and I have charge of the operation and the maintenance 


and repairs, and minor construction work. 
Q. Isee. A. And that is through four groups -- through four assist- 
ants, four groups of buildings. We have the area divided into four groups. 
Q. Do those duties include the removal of snow and ice from the 
sidewalk areas in and around South Agriculture Building? A. Yes, sir, it does. 
Q. Can you tell the Court how many male custodial employees you 
have for this purpose of snow and ice removal, or treatment, around South 
Agriculture Building? 
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THE COURT: Your question is in the present tense. I assume there 
has been substantial change in the last three years, Mr. Ford. 
MR. FORD: Yes, sir. 
BY MR. FORD: 
Q. I mean on December 5th, 1957? A. I know the organization pat- 


tern so I could give you the approximate figure. 
Q. Very well. A. And you asked me the figure that was, that could 
be available for snow removal -- do you want to state your question 


again, Mr. Ford, please? 

Q. Yes, I will restate the question: 

Will you state the approximate number of mail custodial employees 
available for snow and ice removal on December 5, 1957, around the South 
Agriculture Building? A. From ten to twenty males could have been avail- 
able. 

* * * * * 

Q. Would you tell the Court what your procedures are when the heavy 
snowfalls occur like the one that occurred just prior to December 5, 1957? 
A. Yes, sir. There are standing instructions to our custodial force when 
it snows that they are to report early in the day shift, to report early in the 
mornings. Six o'clock would normally be the hour. However, if the custodial 

labor force knows that it is snowing, they are supposed to come in at 
any time they discover that it snows. 

The day force, it varies somewhat, but roughly ten to twenty; so the 
first day that we have a'snow, that it snowed, there would be available some- 
place between ten and twenty males to do the snow removal in the group, 
and they would have reported at six o'clock in the morning or before. 

That's the standing orders and the standing procedure when we have 
@ snow. 

Q. Would that be for light snow or for a heavy snow? A. Fora 
light snow. That would be for a light snow. However, it would be repeated 
the next day or as many days as there are snow problems, and the four o'clock 
shift would also be detached from their regular routine duties and to the ex- 
tent necessary would be detailed to the snow problem, so he would be work- 


ing on two shifts for snow removal. 
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Q. Now let us assume -- 

THE COURT: What is the point to this line of questions, Mr. Ford? 
What are you trying to establish? | 

MR. FORD: I am trying to establish what the procedures are and 
how many employees there are available and what areas they are limited to. 

THE COURT: For what purpose? 

MR. FORD: Well, for the purpose of notice, for one thing. 

THE COURT: What would the number of people have to do with the 
question of notice? 

MR. FORD: Well, and also for the purpose of showing sal they have 
a large force to take care of this very sidewalk and didn't do it. 

THE COURT: Are you attempting to prove negligence by se line of 
questioning ? 

MR. FORD: That is right, Your Honor. 

THE COURT: Go ahead. 

BY MR, FORD: 


Q. Now assuming, Mr. Swenson, that on December 3, between 


December 3rd at seven o'clock inthe evening and December 4th at eight 
o'clock in the evening, 1957, that there was approximately eleven|inches 
of snow fell in the District of Columbia area, I will ask you to state whether 
or not this would be a major snow and you would call out the maximum force? 
A. Yes, it would. 
Q. And what would be the maximum force that you would call out 
under those circumstances? A. Well, it would normally be the sixty-eight 
that we mentioned previously, less the leave privileges allowed for those 
sixty-eight, that would be available. However, we never would be 
successful in recruiting quite that many in any given time but theoretically 
they would be available. 
Q. Some of this sixty-eight would be on leave; is that right ? 
A. Yes. They would be sick and there are other leave privileges. 
Q. That would approximate what percent? A. I would say normally 


ten percent of the force may be on leave in one form or another. 
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Q. So that you would have under these circumstances a net force 
available for snow and ice removal of approximately sixty-one employees; 
is that correct? A. Possibly. 

Q. Now I would like to establish the areas for which these employ- 
ees were responsible. 

First, I would like to have this marked for identification as Plain- 
tiff's Exhibit 16, I believe it is. 

THE DEPUTY Ss Yes, sir. 


(Thereupon, Plaintiff's Exhibit No. 16 
was marked for identification.) 


BY MR. FORD: 

Q. Mr. Swenson, I hand you Plaintiff's Exhibit for identification 
No. 16 and I will ask you if you can identify this further to the Court? 

A. Yes, sir. The red lines bound what we call the Agricultural 
Group. 

Q. Now, is this a map you supplied to me? A. Yes, sir. 

Q. Now, this red line was not marked by you, was it, sir? AI 
don't remember, but I -- Idon't remember about that, but it is intended 
to mark the Agricultural Group. I think you are correct; Idon't remember. 

Q. Do you recall you and Mr. Comulata marking this with a blue 
pencil around here in my presence? A. Yes, sir,I do. 


Q. Is that area outlined in the blue pencil the area to which these 


sixty-eight or sixty-one male custodial employees are assigned? A. Yes, 


sir, but there is these sidewalks here in addition. 

THE COURT: I cannot hear you. 

THE WITNESS:' Yes, sir, but this sidewalk is not marked. That 
should also be marked. 

Oh yes, I see. Yes, sir,I didn't see that. 

Yes, sir, that is correct. 

BY MR, FORD: 

Q. Can we bound this -- by your testimony the north limits is 
bounded by what street? A. Jefferson Drive. 

Q. The east limits are bounded by what streets? A.. “Twelfth Street. 
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Q. Twelfth Street, did you say? A. Yes. 
Q. All right, the south limits are bounded by what streets?) A. D 
Street and Twelfth Street and C Street. | 
Q. And I believe your outline goes around -- A, The Auditor's 
Group of building. 
Q. Which includes? A. The Auditor's Building, Auditor's |Annex 
Southwest, two annexes. 
Q. These employees are also responsible for some cleaning around -- 
A. The Liberty Loan Building; yes, sir. 
Q. Now, Mr. Swenson, the blue line runs between 15th Street and 
Annex Number One over to 14th Street. There is no sidewalk across that 
area at all, is there? A. No, sir. | 
Q. That is merely a line to indicate the boundary? A. That is correct. 
Q. Now which is the principal building in this group of buildings ? 
A. The priority of snow removal would be the Administration Building en- 


trances, South Building entrances first, and we would take the entrances 


in order in the other groups, but we would start with the two major build- 
ings which would be the Administration Building of the Department of Agri- 
culture and the South Building for the Department of Agriculture. They are 
the two main buildings that we would start, and that would be of course the 
first priority because they house the majority of the population. 
MR. FORD: We wish to offer this map in evidence, Your Honor, as 
Plaintiff's Exhibit No. 16. 
MR HANNON: No objection. 
THE COURT: The exhibit will be admitted. 
x* * * x* 
BY MR. FORD:. 
Q. Mr. Swenson, Idon't believe we have had you identified. What 
agency are you employed by? A. Lam under GSA Public Building Service. 
Q. That is with the United States Government? A. United States 
Government; yes, sir. 
Q. And with respect to these employees, when a snowfall such as 
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this occurs are they instructed to take care to remove snow and ice from 
sidewalks and entrances? A. Yes, sir. 

Q. To these public buildings? A. Yes, sir. 

Q. Now, would their duties include removal or treatment of snow 
and ice on the sidewalk around South Agriculture Building? A. Yes, sir. 
But may I add that the entrances would be the most important and would 
receive the first priority. 

Q. You have a system of priority instructions to such employees 
with respect to such work? A. Yes, sir. 

Q. And can you tell the Court what that priority is? A. Well, the 

first priority would be to clean all steps and entrances. 

Q. And then what would be the next priority? A. After the steps 
and entrances were cleared, the sidewalks would be cleared. 

Q. And the sidewalk approaches to the entrances? A. Yes, sir. 
But in cleaning the steps off usually we would clean clear out to the side- 
walk. The entire sidewalk in front of the entrances would be cleaned, in- 
cluding the steps. 

Q. Now, what equipment do you have and materials for this purpose? 
A. We have snow removal equipment. We are equipped to remove the snow 
mechanically with snow removal machinery. 

I don't know that we used it on this particular day but we do have 


snow equipment available. We also use snow equipment cooperatively with 


other groups so it would be possible to get snow removal equipment from 


other groups available. 

Q. That was true on December 5th, 1957? A. I believe -- lam 
not sure of that, but I understand from my discussions with you and others 
that we did make use of snow removal equipment from one of the other 
groups on that particular date. 

Q. Now, can you describe in more detail the nature of the equip- 
ment in addition to the mechanical equipment? A. Well, you mean in addi- 
tion to the mechanical equipment we used? 

Q. That's right. A. Well, snow removal equipment would consist 


of snow shovels. 
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Q. Snow shovels; those are hand tools? A. Yes, sir, hand tools. 
Q. Any other hand tools? A. Well, I don't recall any at the moment. 
It would be hand -- whatever we have available -- tools, of course, to do 


the entire job. It may very wall be brooms, push brooms. | 
Q. Did you have any tools to chip ice off the sidewalks? A, They 
are available, if necessary. 
May I add that they also have sand and calcium chloride for snow 
thawing. Calcium chloride is the basis of chemical which will assist in 
thawing ice, and both of those materials would be available. 
Q. And they were available? A. And were available because it 
always is. We are always equipped to do that. | 
Q. And you had ample supplies of equipment and materials to re- 
move or treat the sidewalk for snow around the South Agriculture Building? 
A. Yes, sir. 
Q. Where were these employees based? Did they have a base of 
operation? A. Well, they have a base of operation because they have a 
headquarters where they report and they would report from those places. 
However , they would be out on the job and their headquarters would know 
it. It seems to me, while they have headquarters, they were out working 
and not in the headquarters. 
Q. Yes, but you had men in control of these operations, did you not ? 
A. Yes we did. 
Q. Were any of them -- did any of them have their offices|in South 
Agriculture Building? A. Yes, sir. 
Q. Could you name any of them that had their offices there? 
A. Ican't remember who was foreman at the time now. I know Mr. Jacobs 


was there. 
Q. Do you recall his first name? A. No, I don't. Jackie, we call 
him. 
Q. What was his official position? A. He is the first line 
visor in charge of the snow removal. 
Q. On December 5th, 1957? A. Yes, sir. 
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Q. Did you also have a buildings manager for that building? A. Yes, 
sir. 

Q. Was he based in that building? A. He was also based in the South 
Building, yes, sir. 

Q. Did you have ‘an assistant building manager with offices in that 
building? A. Yes, sir. 

Q. Do you know what portion of that building their offices were lo- 
cated in? A. Yes,Ido. 

Q. Are you familiar with that building, sir? A. Yes, sir. 

MR, FORD: Will you mark this Plaintiff's Exhibit for identification 
No. 17, please. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 17 for identification. 


(Thereupon, Plaintiff's Exhibit No. 17 
was marked for identification.) 


BY MR. FORD: 

Q. Lhand you Plaintiff's Exhibit No. 17 for identification and I ask 
you if that is a diagram of the floor plan of the South Agriculture Building ? 
A. Yes, it is. 

Q@. And could you mark on this where these offices are located? 

A. This is the first floor. Their offices happen to be in the basement, and 
it is roughly under these offices right here. 

Q. May I ask you if there is a corridor running parallel under the 


corridor on the first floor that you are referring to? A. Yes, sir. 


Q@. Would you mark with this pen, please, the position where these 
offices are located? A. I would say roughly in this area here (Indicating). 

Q. On the basement floor? A. Yes, on the basement floor. There 
are other suboffices, however. 

MR, FORD: Do you wish to see this marking on the document ? 

MR, HANNON: No. 

MR. FORD: We wish to offer this in evidence as Plaintiff's Exhibit 
No. 17. 

MR, HANNON: No objection. 

MR. CLARK: No objection. 
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THE COURT: The exhibit will be admitted. | 


(Whereupon, Plaintiff's Exhibit No. 17 
for identification, was received in evi- 
dence.) 


THE COURT: Go ahead, Mr. Ford. | 
BY MR. FORD: 
Q. Mr. Swenson, what were your instructions to these menl when ice 
is found on the sidewalk which cannot be removed with mechanical equip- 
ment or with brooms? A. The instructions are to spread sand onthe area 
or treat it with thawing materials, such chemicals as calcium chloride. 


Q. Did you ever instruct them to use this hydrogen equipment that 


you mentioned? A. Yes, sir. 
Q. To remove ice from critical areas? A. Yes, sir. | 
Q. Mr. Swenson, I will ask you to state if you know what if anything 
the District of Columbia did on December 5th, 1957, or prior to that time 
to remove snow and ice and treat it on this sidewalk around South Agriculture 
Building? A. I don't know what they did on it. However, we feel it 
is our responsibility. 
THE COURT: No, just answer the question. 
THE WITNESS: I don't know. 
BY MR. FORD: 
Q. You don't know? A. No. 
Q. Do you know whether they assumed any responsibility for that 
sidewalk at that time? A. No, I don't know. | 
Q. You don't know? A. No, sir. 
CROSS EXAMINATION 
BY MR. HANNON: | 
Q. Mr. Swenson, you talked about sixty-eight custodial employees 
available in December of 1957. Is this your best estimate, sir? A. Yes, 
sir. That is organization pattern. I am not sure of the number of people 
that were on duty. 
That was roughly the organization pattern at the time. 
Q. Were these sixty-eight employees serving many buildings, sir? 


42 


A. Roughly six. Possibly seven. 

The reason I hesitate a little bit, it is a little difficult to draw build- 
ing lots. 

Q. But on an average that would leave you somewhere around fifty- 
nine to sixty; is that correct? A. Yes, sir. 

Q. All right, for the purpose of questioning, let's assume, sir, that 
you had sixty custodial employees available during December 5th, 1957. 

Out of that sixty how many would work from eight in the morning until four 
o'clock in the afternoon, percentage wise? A. Fifteen possibly. 

Q. Fifteen? A. Fifteen to twenty. 

Q. Would work in the morning? A. Would work on the day shift. 

Q. And the balance? A. The balance would work on the four o'clock 
shift. 

Q. That would be somewhere around forty from four o'clock in the 
afternoon until past midnight? A. Yes, sir. 

Q. So then on December 5th, 1957, at eight o'clock in the morning 
how many custodial employees would be available for snow removal? A. At 

what time ? 

Q. About eight o'clock in the morning. A. Some of the day shift 
reported before eight o'clock. I testified before, ten to twenty, and that would 
cover from six o'clock in the morning until -- 

Q. On December 5th? A. Yes, sir, about ten to twenty. 

Q. On December 5th, 1957, between the hours of six o'clock in the 
morning and four o'clock or four-thirty in the aftemoon, you had between 
ten and twenty employees available for snow removal detail? A. Yes, sir. 


* * * * * 


Q. Now, after the steps and entrances are cleaned are they treated 


in any fashion at all? A. If necessary. 

Q. And "if necessary" means what, sir? A. "If necessary” means 
that if it was impossible to get the snow removed down to the concrete or 
the ceramic material on the sidewalk, then it was treated with chemicals or 
sand. 
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Q. All right, then answer me this if you can, sir: | 

In connection with your responsibilities pertaining to snow removal, 
how many entrances to buildings are there that priority is given to them 
after a snow storm occurs? A. Do you want me to count them? 

May I see the drawing to count the entrances, please? 

(The exhibit was handed to the witness.) 

Possibly ten in the major buildings. 

There are many more entrances, possibly as many as a hubdred 
minor ones. The minor entrances might fall in the category of sidewalk 
cleaning and are not used in my major sense, but there is probably ten or 
approximately ten where most of the people enter the building. 

Q. Now, in giving priority to cleaning the entrances and sidewalks 
adjacent thereto are the crews available divided up so there is somebody 
working at each entrance, sir? A. As much as possible, yes, sir. 

Q. Is there a sufficient number of snow removal employees to put 
on the snow removal project, sir, so you take them in turn as you come to 
them? A. Yes, sir. 

* * * * 
REDIRECT EXAMINATION 

BY MR, FORD: 

* * * * * 

Q. Are you familiar with this northwest entrance of the South Agri- 
culture Building? A. Yes, sir, in front of the Seventh Wing. 


Q. Would you consider that one of the main entrances to the build- 


ing? A. Yes, sir. 
MR. FORD: That is all. 
* * 


Washington, D.C. 
Friday , November 18, 1960. 


The above-entitled matter came on for further trial before the 
HONORABLE EDWARD A, TAMM, Judge, United States District Court for 


the District of Columbia. 
* 1 * * 


ORAL RULING BY THE COURT 


THE COURT: The Court has observed that the cases which Mr. 
Ford has cited in support of his contention that this case in not within the 
Federal Employees’ Compensation Act are, for the most part, more than 
twenty years old. 

For example, the Hundley versus Hartford Accident & Indemnity 
Company case was decided in 1931 which, the Court observes, was before 
the advent of Social Security or any of the other types of legislation that 
have built up a wall of protection for employees generally. 

The cases in the District of Columbia cited by Mr. Ford, Wimmer 
versus Hoage and Monahan versus Hoage, were both 1937 cases. I think 
that in twenty-three years the coverage of these compensation statutes has 
been extended tremendously. 

I think that the best way for the Court to determine as a practical 
matter whether this case is under the provisions of the Federal Employees' 
Compensation Act is to permit the commissioner or director of that Act to 
pass upon an application for compensation. 

I think there is merit in Mr. Hannon's motion that this Court stay 
these proceedings to permit the submission of this claim to Federal Em- 

ployees' Compensation authorities. Iam going to grant that motion. 

The Court will hold in abeyance passing upon the other motions be- 
fore it; and I am going to retain jurisdiction of this case in order that if 
further trial is necessary -- in other words, if the Federal Employees' 
Compensation authorities rule that the case is not within that Act -- the 
Court will continue with the trial of the case so that it will not be necessary 
to call other witnesses or repeat anything that is of record as of this time. 
The Court is going to leave this matter exactly in its present status. We 
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will just consider the trial as suspended to permit the submission of this 
question of the Federal Employees’ Compensation Act. Whether they act 
favorably or unfavorably, the Court will, undoubtedly, be required to take 
further action. 

I am not convinced that even though the Federal Employees! Com- 
pensation Act is said to be applicable to the case that this affirmative ruling 
will eliminate the District of Columbia from the case. I have some diffi- | 
culty in reaching the conclusion from the District of Columbia Compensa- 
tion Act that you reach. I tell you that, without ruling on the matter, in order 
that if you want to submit further argument on either side, you will be pre- 
pared at a later date to do it. | 

In the meanwhile, then, I will grant United States of America's mo- 
tion to stay the proceedings to permit their submission to the Federal Em-: 
ployees’ Compensation Act authorities for a ruling upon the question as to 
whether this accident is within the coverage of that statute. I think the Court 
is required to do this because this is undoubtedly the exclusive remedy 
against the United States if the Act applies to this person. 


* * * * 


[Filed December 7, 1960] 
ORDER 


| 
This cause having come on for trial and upon consideration of the 
pleadings filed herein, the testimony and evidence offered on plaintiff's 
behalf, and the motions for judgment and to dismiss made by the defendants 
the United States of America and the District of Columbia at the conclusion 


of the plaintiff's case, and upon further consideration of the motion of the 
United States of America also made at the conclusion of the plaintiff's case 
to stay the proceedings until such time as the plaintiff shall submit a claim 
for compensation to the Bureau of Employees Compensation, United States 
Department of Labor, and until such further time as that agency shall deter- 


mine whether plaintiff's injuries, which are the subject matter of this action, 
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are compensable under the Federal Employees Compensation Act, and it 
appearing to the Court that Congress has created the Bureau of Employees 
Compensation as a special administrative agency for the purpose of deter- 
mining the applicability of the Federal Employees Compensation Act to in- 
juries sustained by federal employees while in the performance of their 
duties, and it further appearing to the Court that a consistent and uniform 
application of the Federal Employees Compensation Act throughout the United 
States is desirable, and further, that the Bureau of Employees Compensation, 
which is charged with administering said act, is in a favorable position to 
determine and apply the policies Congress had in mind in enacting said act, 
it is by the Court this 7th day of December, 1960, 

ORDERED that the motions of the defendants United States of America 
and the District of Columbia for judgment and to dismiss for lack of juris- 
diction be and the same hereby are held in abeyance, and 

IT IS FURTHER ORDERED that the motion of the defendant United 
States of America to stay the proceedings until such time as plaintiff shall 
submit a claim for compensation to the Bureau of Employees Compensation, 
United States Department of Labor, and until such further time as that agency 
shall determine whether plaintiff's injuries are compensable under the Federal 
Employees Compensation Act be and the same hereby is granted, and 

IT IS FURTHER ORDERED that unless plaintiff shall file the afore- 
said claim for compensation for injuries with the Bureau of Employees Com- 
pensation, Department of Labor within 10 days the cause shall stand dismis- 
sed as to the United States of America for reason of lack of jurisdiction in 
this Court in that compensation under the Federal Employees Compensation 
Act is plaintiff's sole and exclusive remedy for the injuries set forth in the 
complaint filed herein. 


/s/ Edward A. Tamm 
Judge 


(Certificate of Service] 
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[Filed February 23, 1961] 


ORDER OF DISMISSAL AS TO 
THE UNITED STATES OF AMERICA 


| 
This cause having come on for hearing upon the motion of the United 


States of America for an order of dismissal and upon the cross motion of 
the plaintiff to strike said motion of the United States of America, and upon 
consideration of said motions, the memoranda of points and authorities, in 
support thereof and in opposition thereto, and the affidavit and certified re- 
cord filed by the United States in support of its motion, and upon further con- 
sideration of the oral arguments made by counsel in open court, and it ap- 
pearing to the Court that plaintiff did not comply with this court's s order of 
December 7, 1960, wherein plaintiff was given ten days to perfect a claim 
for compensation and re-imbursement of medical expenses with the Bureau 
of Employee's Compensation , Department of Labor in connection with her 
injury which is the subject matter of this action, or else the cause as to the 
United States of America was to stand dismissed, it is by the Court this 
23rd day of February, 1961, 
ORDERED that the motion of the defendant United States of America 
for an order of dismissal be and the same hereby is granted, and it is 
FURTHE R ORDERED that the complaint as to the United States of 
America be and the same hereby is dismissed with prejudice, and it is 
FURTHER ORDERED that the motion of the plaintiff to strike the 
motion of the United States of America for dismissal be and the same here- 
by is denied, and it is 
FURTHER ORDERED that the dismissal of the plaintiff's cause here- 
in as to the United States of America in no way prejudice the rights of the 
plaintiff to pursue her remedy with the Bureau of Employees Compensation, 
Department of Labor. 


/s/ Edward A, Tamm 
Judge 


Washington, D.C. 
Monday, April 24, 1961 


The above-entitled cause came on for further hearing before the 
HONORABLE EDWARD A, TAMM, U. S. District Judge, at 10:00 a.m. 
* * * * * 
WALTER BLACKWELL GLE ASON 
was called as a witness by the defendant, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CLARK: 
Q. Will you state your full name, sir? A. Walter Blackwell Gleason. 
Q. Where are you employed, Mr. Gleason? A. In the office of the 
Surveyor of the District of Columbia. 
Q. How long have you been employed in the Surveyor's office? 
A. 37 years. 
@. And what job do you have at the present time? A. Assistant 
Engineer. 
Q. And how long have you been employed in that capacity? A. Oh, 
about six years. 


Q. And does that office, Mr. Gleason, maintain the records of the 
ownership of land of the District of Columbia, as far as the District is 


concerned? A. It does. 

Q. Now, with respect to the control and jurisdiction of land in the 
District of Columbia, as between the United States and the District of 
Columbia, does the office of the Surveyor maintain a record of those trans- 
fers? A. It does. 

Q. At my request, Mr. Gleason, did you examine the record of such 
transfers in order to ascertain whether or not jurisdiction and control to 
that area of land at the southeast corner of the intersection of 14th and 
Constitution Avenue belongs or is under the control and jurisdiction of the 
United States or the District of Columbia? A. Did you say Constitution -- 

MR. FORD: Objection, Your Honor. I believe the question is leading. 

THE COURT: | Read the question, Madam Reporter. 


I think the question is unnecessary. The question is only whether 
the witness examined the records, Mr. Ford. 
I think the witness may answer yes or no. 
THE WITNESS: Yes, I did. 
[BY MR, CLARK:] 
Q. Now, that was with respect to 14th and Independence Avenue, 
Mr. Gleason. Is that correct? A. Yes. 
Q. And what did you find with respect to those records? A.| I found 
that the office has no record of any transfer of jurisdiction from the Federal 
Government to the District Government. 
Q. Now, does that office, sir, -- how were those records maintained, 
Mr. Gleason, in your office? A. Why, we have the originals and they have 
the copies in the books and they have all of the transfers of jursidiction listed 
in a card index. 
Q. You spoke of originals -- originals of what, sir? A. The original 
is a tracing, a map made upon tracing cloth, signed by all the parties who have 
to do with the transfer. 
Q. And who were those parties who signed in connection with this 
transfer? What official capacity do they hold in either the District Govern- 
ment or the Federal Government? A, Well, it might be the Secretary of 
the Interior, Secretary of the Navy, any secretary, and, of course, the Com- 
missioners of the District and the surveyor. | 
Q. And is this record maintained in the Surveyor's office and open 
to the public? A. It is. | 
Q. Now, what form does this transfer of jurisdiction take as accord- 


ing to your records? A, It is just an agreement between the parties con~ 
cerned, the Federal Government and the District Government. 
In other words, it is an offer and acceptance. The Federal Govern- 
ment would, if they had transferred this property, would have offered it to 
the District of Columbia and the District of Columbia would have accepted -- 
Q. And-- A. -- its jurisdiction. 
Q. With respect to this property you found no such record?| A. No 
such record. 
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MR, CLARK: May I have this marked as Defendant's No. 1 for 
identification? 
THE DEPUTY CLERK: Defendant's Exhibit No. 1 for identification. 


(Plat marked as Defendant's Exhibit 
No.1 for identification.) 


BY MR.CLARE: 
Q. Mr. Gleason, I show you what has been marked as Defendant's 
Exhibit No. 1 for identification and ask you if you know what that is. A. This 
is a plat of survey of six squares and it shows the relationship of the 
curb lines D Street, C Street, Independence Avenue, 14th, 13th -- 12th 
Streets, with relation to the property lines of those squares involved. 


Q. Now, is that a plat prepared by the Surveyor's office? A. It was. 

Q. When was that plat prepared? A. December 17, 1958. 

Q. Could you point out on this plat, sir, for the benefit of the Court, 
where the south building of the Department of Agriculture is located with 
respect to these squares which are designated on this plat? A. (Pointing) 


Across here. 

Q. Where would the corner of that building be with respect to 14th 
and Independence Avenues? A. Somewhere near here. I don't know exactly. 

Q. Isee. Now, according to that plat, sir, with respect to the re- 
lationship of curb lines to property lines, what does it show with respect to 
the southeast corner of 14th and Independence Avenue? A. It shows that the 
curb line is six feet south of the property line of square 263. 

Q. Now, square 263, would you tell us just exactly what that is in- 
sofar as identification of property, sir. A. It is a square bounded on the 

north by Independence Avenue, on the south by C Street, on the east 
by 13th and a Half Street, and on the west by 14th Street, all Southwest. 

Q. Now, what is the frontage of that square on Independence Avenue, 
sir? A. 241 feet, six and seven hundredths. 

Q. What is the frontage of that square on 14th Street? A. 483 and 


83 hundredths feet. 
* 
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CHARLES C. JAMES 
was called as a witness by the defendant, and having been duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. CLARE: 
Q. Will you state your name, sir. A. Charles C. James. | 
Q. Where are you employed? A. I am assistant supervisor, private 
tax records section, Finance Office, D. C. Government. | 
Q. How long have you been so employed? A. Seven years, 
Q. Do you maintain, sir, in that office the records of ownership of 
land in the District of Columbia for tax purposes? A. Wedo. | 
Q. Upon my request, sir, did you examine those records with re- 
spect to the property at the southeast corner of 14th and Independence Avenue ? 
A. I did. | 
Q. And what did you find, sir, with respect to the ownership of the 
property there at that corner? A. I found the ownership of the corner to be 
the ownership of the United States of America. | 
Q. Now, would you describe for us the lot that you are referring to, 
sir, as in the ownership of the United States. A. It is a lot that formerly 
fronted 61 and 45 hundredths feet on what was B Street by a depth of 71 feet 
on 14th Street. 
Q. What is that lot number, sir? A. It was known as lot 819 before 
it was combined with the other lots into lot 840. 
Q. Now, are there other lots that front on Independence Avenue in 
that square, sir? A. Yes, there are, 
Q. And what are those other lots? A. Lot adjoining it on the east 
was lot 32. And then at the corner of 13th Street and old B Street was lot 
30 and 31, which was known as lot 837 before being combined into lot 840. 


Q. There are a total of how many lots in that square fronting on 


Independence Avenue? A. Five lots. 
Q. And what is the ownership of those five lots? A. All o the 
frontage on B Street is owned by the United States. 
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Q. You have indicated frontage on B Street, sir. A. I will say, right 
now, I will say the entire square is owned by the United States. 

Q. And is B Street what is now known as Independence Avenue, sir? 
A. That is correct. 

Q. Do your records reflect, sir, when it was that the United States 
acquired those lots? A. The United States acquired the lots on the corner 
of 14th and B known as lot 819, four lots, lot 13, and part of lot 14 by pro- 
ceedings in District Court case No. 1933, on November 6, 1929. 

Q. Is that an action -- A. In the United States. 

Q. In condemnation, sir? A. United States -- condemnation in the 
United States District Court. 

Q. What year was that? 

THE COURT: 1929, the witness said, Mr. Clark. 

BY MR, CLARK: 

Q. And how was the other frontage on Independence Avenue acquired 
according to your records? A. The property to the east was obtained by 

a deed to the United States, which was dated January 14, 1930 and 
reported February 24, 1930. 

Q. Now, does that make up the entire frontage of 263 on Independence 
Avenue, sir? A. No, lots 30 and 31, or lot -- was later known as 837 was 
acquired by proceedings in District Court case No. 1933 on November 6, 1929. 

Q. Do your records reflect, sir, the footage of those properties that 
front on Independence Avenue or B Street? A. They do reflect the frontage, 
but I don't have any total. 


Q. Would you state for us the respective lots, from west to east, and 
the footage that they have on Independence Avenue? A. The first lot would 
be 61 and 45 hundredths feet. The next would be 147 and 99 hundredths feet. 
And two lots of 16 and 11 hundredths feet each. 

Q. Sixteen and 11 hundredths? A. Feet each. 

Q. Do your records reflect, sir, the ownership of that entire square? 


A. Yes, the entire square is owned by the United States. 
MR.CLARKE: I have nothing further, sir. 
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CROSS EXAMINATION 
BY MR. FORD: 
Q. Mr. James, I didn't get the name of the office you work jin. 
A. Property tax records section, Finance Office, D.C. Government. 
Q. Property records tax -- A. Property tax records section, Fi- 
nance Office. | 
Q. Did you testify with respect to the sidewalk at 14th and Independence 
Avenue, Southwest -- on the southwest -- southeast corner, rather? A. Yes, 
sir. My records do not show a sidewalk. 
Q. It doesn't? A. No, sir. | 
Q. And then you wouldn't know whether this particular sidewalk that 
is involved here is a public sidewalk or not? A. From my own information, 
from information I have seen, I know that it is on the United States property. 
Q. Well, is it a public sidewalk? A. I couldn't answer that question. 
Q. You don't know? A. No, sir. 
MR. FORD: Your Honor, at this point I wish to move to strike the 
witness’ testimony as being irrelevant and immaterial. 
THE COURT: What do you say to the motion? | 


MR. CLARK: If Your Honor pleases, the witness’ testimony goes to 


theownership of the property and I think -- | 

THE COURT: Very wal. I will overrule the objection. I will deny 
the motion to strike. | 

Are there further questions of this witness? 

MR. FORD: I have nothing further. 

MR. CLARK: Nothing further. 

THE COURT: You may step down. 

(Whereupon, the witness left the stand.) 
Whereupon 

PAUL JONES WEBBER 

was called as a witness by the defendant, and having been duly sworn, was 


examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR, CLARE: 
Q. Would you state your name, sir? A. Paul Jones Webber. 
Q. Where are you employed, Mr. Webber? A. Department of High- 
ways and Traffic , District Government. 


Q. What division or department of the Highway Department are you 
with? A. Iam with the Highway Record Office. 
Q. Mr. Webber, at my request did you examine the records of that 


office with respect to the roadway of Independence Avenue at or near 14th 
Street in the District of Columbia? A. Yes. 

Q. Do your records reflect, sir, when it was that the south curb of 
Independence Avenue at 14th Street was installed? A. Yes. 

Q. And when was that, sir? A. 1936. 

Q. Do your records reflect, sir, that that curb was reset or re- 
established at any time since 1936, sir? A. My records show no re-estab- 
lishment of the curb. 

Q. Do your records show, sir, that in 1936 that roadway was con- 
structed also? A. Yes. 

Q. What is the width of Independence Avenue at that point, sir? 

A. 80 feet. | 

Q. Now, is that width -- is Independence Avenue 80 feet wide from 
14th Street to 12th Street? A. It is. 

Q. And was that entire job done in 1936 according to your records, 
sir? A. It was. 

MR. CLARK: I have nothing further. 


* * * * * 


Washington, D.C. 
Friday, May 19, 1961 


* * * * * 
THE DEPUTY CLERK: Case of Lumley vs the District of Columbia. 
MR. FORD: Your Honor, we have rebuttal testimony which Your 
Honor has permitted us to offer. We have two witnesses to be sworn at 


this time. 


133 
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THE COURT: Is there any reason for a rule on the witnes 
MR. CLARK: I would prefer it; yes, Your Honor. 

THE COURT: Take one witness at atime. Excuse the other from 
the Courtroom. 
Whereupon, 


HENRY S. HUNT, JR. 


called as a witness on behalf of the plaintiff, having been first duly’ 


took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FORD: 
Q. Will you state your name, please? A. Henry S. Hunt, 
Q. Where do you live, Mr. Hunt? A. Ilive in Montgome 
Silver Spring, Maryland. 


s? 


Yr. 
County, 
| 


Q. What is your occupation? A. lama professional engineer. 
Q. Where are you employed at the present time? A. With the Gen- 


eral Services Administration. 


Q. Is that an agency of the Federal Government? A. Yes) sir. 


Q. How long have you been with the General Services Ad 
tion as an employee? A. Approximately fifteen years. 


‘inistra- 
| 


Q. Were you at one time Manager of the Agriculture Group of Build- 
ings down at 14th and G, 14th and Independence Avenue, S. W.? A. Yes, sir. 
Q. Where were your offices located at that time? A. In the South 


Agriculture Building, Room 0016, I believe. 


Q. What part of the building would that be in? A. The ground floor, 


near the intersection of the Head House and the Third Wing. 


Q. Would that be the north end of the building? A. Yes, sir, the 


north end of the building. 


Q. When did you assume that particular position of Buildii 


A. In March, 1956. 


| 
| 
| 


Q. And how long did you continue to serve in that capacity? A. For 


approximately two years, until May of 1958. 


MR. FORD: At this point, I would like to have this marked as Plain- 


tiff's next exhibit. I don't know the number. 


138 


139 
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THE COURT: Go ahead with your interrogation. We will identify 
this by number when we get the next number. 
BY MR. FORD: 
Q. Are you familiar with the sidewalk along the north side of the 
South Agriculture Building between 12th and 14th Streets,S.W.? A. Yes, sir. 
Q. Is that a continuous sidewalk, or is that broken by a Thirteenth 
and a Half Street? A. There is no Thirteenth Street or Thirteenth and a 
Half Street in the present area. 
Q. That is only on paper in some of the old surveys; is that correct? 
A. That is correct. 
* * * * * 
Q. [hand you here plaintiff's exhibit number 24 and I will ask you 
to examine it and tell me whether or not you are familiar with that corres- 
pondence. A. Yes, sir. 
MR. FORD: We wish to offer this in evidence at this time, Your Honor. 
MR, CLARKE: I have no objection to its admission without formal 


proof, but I do object to the substance of it on the ground that it is not material 


to this case. 

THE COURT: What do you say about the materiality ? 

MR, FORD: Your Honor, on the first question, it is duly authenticated. 
It is a self-authenticated document. 

(Document handed to the Court). 

THE COURT: I will admit the exhibit. 

Go ahead. 


(Sheaf of documents marked Plaintiff's 
Exhibit No. 24 and received in evidence.) 


BY MR, FORD: 
Q. Now, in this particular exhibit, there is a letter dated October 
10, 1956 from Mackey W. White, Chief Real Estate Division, United States 
Department of Agriculture, to you; and you have marked in the upper right 
hand corner, here, "10-12" and underneath that, "Hunt." Does that repre- 
sent the date of receipt of the letter? A. It represents the date that I took 
an action on the letter, which was to dictate an answer to correspondence. 
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Q. Now, what was done by you and the General Services inistra- 
tion on this problem involved in Mr. White's letter? A. Well, several steps 
occurred: We inspected the area to determine whether the conditions re- 
ferred to actually existed and on the basis of this inspection, I prepared 
correspondence requesting our Operations Branch to seek the repair in this 


case of curbs and adjacent sidewalks. 
* * * * * 


| 

Q. Referring again to the letter of Mr. White of October 10, 1956, 
in the second paragraph, you will observe he says, "Mr. Zolar's memo- 
randum points out one spot in particular but similar conditions exist at a 

number of places and are also specifically bad in the front of the 
entrances to Wings 4, 5 and 7 and the Independence Avenue sutraace to the 
Administration Building.” 

Now, where are Wings 4,5 and 7, what building? A. That a 
to the South Building. 

Q. South Agriculture Building? A. Yes, sir. 

Q. Where would the North entrance to Wing 7 be? A. At the corner 
of 14th Street and Independence Avenue. | 

Q. Now, to your knowledge, were any repairs made in response to 
the letter to the Honorable Thomas A. Lane, Engineer Commissioner, dated 
October 30, 1956, by W. H. Saalfield, Chief Building Management Division? 
A. Yes, sir, the sidewalk and curbs were repaired. 

Q. Now, Thomas A. Lane was Engineer Commissioner for the Dis- 
trict of Columbia at that time? | 

THE COURT: The Court will take judicial notice of that fact. 

BY MR, FORD: 

Q. Mr. Saalfield was Chief Building Management Division of what 
agency? A. The agency is General Services Administration. | 

@. Of the Federal Government? A. Yes, sir, that is correct. 

Q. Those repairs involved what, Mr. Hunt? A. The resetting of 
certain curb areas between 12th and 14th Streets, which had become dis- 
placed from pressure due to expansion of the sidewalk and the repair of the 
adjacent paved sidewalk area and the installation of expansion ay to pre- 


vent recurrence. 
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Q. Does that also include an area of the sidewalk adjacent to the 
entrance, the north entrance, the Independence Avenue entrance to Wing 
number 7 of the South Building? A. Yes, sir. 

* * * * * 

Q. If you have any knowledge about what agency, whether it was the 
District Government or the Federal Government -- Were they made by the 
General Services Administration? A. I know they were not made by General 
Services Administration. 

Q. Do you know that repairs were made by somebody? A. Yes. 

* * * * * 
CARL R. O'BRIANT 
called as a witness on behalf of the plaintiff, having first been duly sworn, 
took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, FORD: 

Q. Will you state your name, please, sir? A. Carl O'Briant. 

Q. Where do you live Mr. O'Briant? A. 5231 Janice Lane, S. E., 
Washington, D.C. 


Q. Where are you employed? A. General Service Administration, 
Region Three. 
Q. How long have you been employed by General Services Admini- 


stration? A. I have been employed by General Services Administration and 
its predecessor agency for 17 years, excluding military service. 

Q. What is your present position with General Services Administra- 
tion? A. Chief of Accounting Division, Region Three. 

Q. In that position, do you have charge of the records in the office? 

A. Yes, sir. They come under my division, sir. You are talking about 
records or vouchers and payment records, I assume. 

Q. If the General Services Administration makes payment for any 
work done of any sort, would that go through your office? <A. It would, sir. 

Q. Have you examined the records to determine whether or not 
General Services Administration has made any payment to the District of 


Columbia or anyone else for the repair of, or the replacement of, curbing 
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and sidewalks on the sidewalk between 12th and 14th Streets, Ss. W.. 
dependence Avenue, on the south side of Independence Avenue? A. 
the records searched to determine whether or not we had made any 
ment to the District of Columbia for such work. 
of 


Q. Did you discover any records of payment to the District 


Columbia for such work? A. We did not. 

Q. Have you any records of payments to the District of Columbia 
for repair and maintenance of that particular sidewalk? A. Iwas unable 
to locate any sir. 


MR. FORD: Your witness. 
* * 


[Filed June 24, 1961] 
MEMORANDUM OPINION 


Plaintiff Lumley, nee Daniels, brought this suit for personal injury 
against the United States and the District of Columbia. On December 5, 
1957, the plaintiff, a federal employee, slipped and fell on the sidewalk near 
the most westerly entrance to the South Agriculture Building on the south 
side of Independence Avenue, S.W., Washington, D.C. Plaintiff alleges she 
fell on snow and ice which, due to the negligence of either one or both of the 
defendants, had been allowed to accumulate and harden so as to constitute a 
hazard to pedestrians using the walk, The plaintiff charges that each of the 
defendants had a duty to maintain this sidewalk and to remove the snow and 
ice. | 

Plaintiff, who was employed in the South Agriculture Building, was 


at the time of her injury enroute to a mailbox on Independence Avenue to 


mail a personal letter. Her injury occurred during her normal working 
hours. The United States alleged that this injury occurred during the course 
of plaintiff's employment and was, therefore, compensable under the Federal 


Employees Compensation Act and, as such, it was plaintiff's exclusive remedy 
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against her employer, the United States. The plaintiff argued that the injury 
did not occur during the course of her employment, therefore the Federal 
Employees Compensation Act was not applicable. The Court, after hearing 
arguments and evidence, stayed the proceedings to allow the plaintiff to per- 
fect her claim for compensation with the appropriate administrative agency. 
When the plaintiff failed to seek such an administrative determination, the 
Court dismissed the complaint as to the defendant, the United States. 

To recover against the remaining defendant, the District of Columbia, 
the plaintiff must establish a duty on the part of the District of Columbia to 
maintain the sidewalk in question. 

The question of jurisdiction of and responsibility for sidewalks in the 
District of Columbia is not determined by the fact that the fee to the streets 
is in the United States, Barnes v. District of Columbia, 91 U.S. 540. Nor have 
the Snow Removal Acts for the District of Columbia, D.C. Code, Title 7, Ch. 
8, changed the liability for maintenance of the sidewalks that existed prior 
to their enactment. Radinsky v. Ellis, 83 App. D.C. 172; Smith v. District 
of Columbia, 89 App. D.C. 7; Campbell v. District of Columbia, 153 F. Supp. 
730 (Aff. 103 App. D.C. 20). 

The essence of the plaintiff's argument is that as a matter of law the 
District of Columbia, "having exclusive jurisdiction"of all public sidewalks in the 
District, has the duty to maintain them. Plaintiff relies upon Barnes v. Dis- 
trict of Columbia, supra; District of Columbia v. Woodbury, 136 U.S. 450; 
and Campbell v. District of Columbia, supra. 

The defendant, citing Gilroy v. United States, 112 F. Supp. 664 (1953 
Holtzoff, J.) and Leary v. District of Columbia, 166 F. Supp. 542 (1958 Young- 
dahl, J.), alleges that the United States and not the District of Columbia has 
jurisdiction over some sidewalks within the District, and, therefore , before 
liability for an injury on a sidewalk can be established there must be proof 
that the District had jurisdiction of the particular sidewalk. 

Both parties cite the following two sections of the District of Columbia 
Code: 


Title 7, Section 101. 
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| 
| 
| 
| 
| 
| 


"The Commissioner of the District of Columbia shall have en- 
tire control of and make all regulations which they shall deem neces- 
sary for keeping in repair the streets, avenues, alleys, and sewers 
of the city and all other works which may be intrusted to their charge 
by the Congress." | 

Title 7, Section 102. 

"The Commissioners of the District of Columbia shall e the 
care and charge of, and the exclusive jurisdiction over all the public 
roads and bridges, except such as belong to and are under the care 
of the United States, and except such as may be otherwise specially 
provided for by Congress.” 
The plaintiff argues that the exception to the jurisdiction of|the Com- 

missioners in Section 102 should be read in light of the physical anrange- 
ment of the District of Columbia at the time of the original enactment of 
this section. Read in such a way, the plaintiff contends that this jurisdic- 
tional exception was to apply only to that part of the federal domain "beyond 
the municipality proper.” 
First, the Court must decide if, as a matter of law, the maintenance 
of the sidewalk upon which the plaintiff fell is the responsibility of the Dis- 
trict of Columbia. 
The history of Title 7, Sections 101 and 102 of the District in Colum- 
bia Code may be traced back to 1871 and 1864 respectively. The Act of 
February 21, 1871, Ch. 62, 16 Stat 419, established the present District of 
Columbia as a municipal corporation and made it the successor of the cor- 
porate cities of Georgetown and Washington, whose corporate chargers were 
repealed. Sections 1 and 41, Act of February 21,1871, supra. The succes- 
sion of the District of Columbia to the property of the cities of Georgetown 
and Washington appears as Section 96, Revised Statutes of the District of 
Columbia. A board of public works was established, and it was enacted 
that the board "shall have entire control of and make all regulations which 
they shall deem necessary for keeping in repair the streets, avenues, alleys 
and sewers of the city and all other works which may be intrusted to their 
charge by the legislative assembly or Congress." (Emphasis supplied). 
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Sec. 37, Act of February 21, 1871, supra; Sec. 77, Revised Statutes of the 
District of Columbia. 

This Act also established a legislative assembly for the District of 
Columbia with legislative powers which "shall extend to all rightful subjects 


of legislation within said District." Sec. 18 Act.of February 21, 1871, supra. 


Although the 1871 enactment did not specifically grant the legislative as- 
sembly jurisdiction over public roads and bridges, Section 247, Revised 
Statutes of the District of Columbia stated: 

"The legislative assembly shall have the care and charge of 
and the exclusive jurisdiction over, all the public roads and bridges, 
except such as belong to and are under the care of the United States, 
and except such as may be otherwise specially provided for by Con- 
gress.” 

The revisers' use of this language appears to be based upon a read- 
ing of the general legislative powers cited above plus the words of an 1864 
enactment which said that the levy court of the County of Washington, Dis- 
trict of Columbia, ''shall have the care and charge of and the exclusive 
jurisdiction over all the public roads and bridges in said county, except such 
roads and bridges as belong to and are under the care of the United States 
and except such roads and bridges as shall have been or may hereafter be 
specially provided for by Congress." Act of June 25, 1864, Ch. 157, Sec. 
1, 13 Stat. 193. 

Two other statutes have a place in this review: 

"It shall be the duty of the chief of engineers in charge of the 
public buildings and grounds to cause obstruction of every kind to 
be removed from such streets, avenues and sidewalks in the city 
of Washington as have been, or may be, improved in whole or in 
part by the United States, and to keep the same, at all times free 
from obstructions * * *" Act of June 12, 1858, Ch. 154, Sec. 7, 

11 Stat. 326; Revised Statutes of the District of Columbia, Sec. 226. 
(This statute presently appears in substantially the same form as 
Title 7, Sec. 1207, District of Columbia Code.) 
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"The Secretary of the Interior is directed to prevent the im- 
proper appropriation or occupation of any of the public streets, ave- 
nues, squares or reservations in the city of Washington belonging to 
the United States, * * *' Res. #56, June 30, 1864, 13 Stat. 412. 
Revised Statutes of the United States, Sec. 1818. 


Reading these statutes together, it is apparent that the District of 
Columbia was. established as a municipal corporation having jurisdiction 
over its roads, streets and sidewalks. The responsibility for the control 
and regulation of the streets and sidewalks of the city was given tothe board 
of public works. It is also clear that the United States was to have|jurisdic- 
tion of and exercise control over the roads, streets and sidewalks belonging 
to the United States located within the District of Columbia. 

Two sections of the Revised Statutes relating to the District of 
Columbia at first glance appear to disturb this view: 

"All public roads within said District outside the limits of 

Washington and Georgetown, which have been laid out or declared 

and recorded as such are public highways." Revised Statutes of the 

District of Columbia, Sec. 246. | 


This section precedes the section granting jurisdiction over public 
roads to the legislative assembly. A reading of the Acts from which Sec- 
tion 246 stems shows that public roads and public highways are different 
classifications, "public highways" referring to a part of the public road net- 


work designated as "free" public highways. 


"The legislative assembly may make appropriations for the re- 
pair of roads, or for the construction or repair of bridges within the 
District outside the limits of the cities of Washington and Georgetown.” 
Revised Statutes of the District of Columbia, Sec. 67. 


This clause is a provisions at the end of Section 22, Act of ‘February 


21,1871, supra, which section prohibited the taxation of Washington property 
for the benefit of Georgetown, and vice versa, but did not prohibit--and this 
was the purpose of this provision--the taxation by the legislative assembly 
for the purpose of building roads outside the limits of these two cities. 
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Neither of these sections are indicative of an intent on the part of Congress 
to limit or extend the jurisdiction of the legislative assembly or the United 
States over roads and bridges in any particular portion of the District of 
Columbia. 

The Commissioners of the District of Columbia have replaced both 
the legislative assembly and the board of public works in exercising juris- 
diction over and the responsibility for the control and care of the sidewalks 
and streets of the city. Act of June 20, 1874, Ch. 337, 18 Stat. 116; Act of 
June 11, 1878, Ch. 180, 20 Stat. 103. Neither the Barnes nor the Woodbury 
cases, supra, disturb this view. Inthe Barnes case, the District of Columbia 
attempted to avoid liability for an injury occurring at K Street Northeast 
near the Baltimore and Ohio Railway. The District argued that the board 
of public works which, at the time was in charge of the streets, was a federal 
commission. The Court saying, "Whether the board of public works is also 
a part of and an agency of the municipal corporation is the question before 
us,” decided that it was, therefore, the liability of the board was the liability 
of the city. 

In the Woodbury case, the District argued that it was not liable for 
an injury occurring near the Riggs House on G Street, since legislation en- 
acted since the Barnes decision had changed the form of government of the 
city to that of the Commissioners and that this change had made such a 
material alteration in the relationship between the government of the Dis- 
trict of Columbia and the public as to avoid the principles announced in 
Barnes. Refusing this argument, the Court said that it mattered not how 
the officers of the municipal corporation were put into position and held that, 

tt * * * the Commissioners, having control of the streets, are 
under a duty to keep the public ways of the city in such condition 

that they can be used with reasonable safety. Their neglect in that 

matter is the neglect of the municipal corporaticn of which they are 

the responsible representatives." 


These cases hold that the District of Columbia is liable for the 


negligence of officials who are responsible for the public streets of the city. They 
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do not support the argument that the District is liable for streets or side- 
walks under the control and care of the United States. | 
The view that the United States is liable for the maintenance of streets 
and sidewalks in the District of Columbia over which it has jurisdiction has 
been followed in prior cases. Gilroy v. United States, supra; Leary v. Dis- 
trict of Columbia, supra. Plaintiff argues that Campbell v. District of 
Columbia, supra, is contrary to this view. In Campbell, the District of 
Columbia was held liable for an injury occurring on a sidewalk surrounding 
property under the jurisdiction of the United States. The Court decided that 
the Snow Removal Acts had not changed the basic liability for failure to re- 
move snow from sidewalks in the District. The question of liability based 
upon jurisdiction over the sidewalk either was not raised or there was evi- 
dence to show that the District did, as a matter of fact, have jurisdiction 
over the particular sidewalk. As such the case is not in conflict with the 
legal principle decided here. 
The Court must recognize that there are some areas in the District 
of Columbia that are solely within the jursidiction of the United States, 


for example -- the grounds surrounding the Capitol. These areas contain 
so-called public streets and sidewalks. The District of Columbia is without 
authority to enter upon these areas to build, repair or maintain, and being 
without such authority, it cannot be said that the District of Columbia is 


liable for failure to maintain. 


As a factual issue, has plaintiff proved that the sidewalk in question 
here was under the jurisdiction of the District of Columbia? | 

There is no evidence that the jurisdiction over the grounds occupied 
by the South Agriculture Building or its surrounding sidewalks has ever 
been transferred from the United States to the District of Columbia under 
any statutory provision authorizing such a transfer. Note Title 8, Sec. 115, 
District of Columbia Code. The District of Columbia is without authority 
to enter upon these premises to make repairs, except upon the request of 
the United States and then only on a contractual basis. 

The evidence shows that the land where the sidewalk is situated was 
obtained by the United States through condemnation of private property; that 


| 
| 
| 
| 
| 
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the United States paid the District to build the sidewalk; and that the side- 
walk was at one time repaired by the District, although the surveyor of the 
District of Columbia whose duty it is to maintain records of all property 
owned by the District, has no record that this sidewalk was ever owned by or 
under the control of the District of Columbia. Also, there is evidence that 
a Department of Agriculture crew swept and shoveled the sidewalks around 
the South Agriculture Building. The above evidence, plus other evidence 
introduced, tends to convince the Court that the United States is responsible 
for the sidewalk on which plaintiff was injured. 

The Court finds that the plaintiff has failed to prove by a preponder- 
ance of the evidence that the District of Columbia had any duty to maintain 
or clear this sidewalk. Without a duty, no liability exists. 


Verdict is for the defendant. 


Counsel will submit appropriate findings of fact and conclusions of 


/s/ Edward A. Tamm 
Judge 
Dated: 6-23-61. 


{Filed June 29, 1961} 
ORDER GRANTING JUDGMENT TO 
_THE DISTRICT OF COLUMBIA 
This cause having come on for hearing on the complaint and answer, 
and the Court having considered evidence in the same, the Court makes the 
following findings of fact and conclusions of law; 


Findings of Fact 


1. Plaintiff, on December 5, 1957, slipped and fell on the sidewalk 
near the most westerly ‘entrance to the South Agriculture Building on the 
south side of Independence Avenue, S.W., in the District of Columbia. 

2. The plaintiff has failed to prove that the sidewalk in front of the 


South Agriculture Building on the south side of Independence Avenue, S.W., 
Washington, D.C., was under the jurisdiction of the District of Columbia at 
the time the plaintiff fell and sustained her injury. 
3. Plaintiff failed to prove that jurisdiction and control over said 
sidewalk was ever transferred from the United States of America to the 
District of Columbia under any statutory provision authorizing such a trans- 
fer. 
4. The land where the sidewalk is situated was obtained by the United 
States through condemnation of private property and said sidewalk is neither 
owned by, nor under the control of, the District of Columbia. | 
5. Plaintiff has failed to prove by a preponderance of the evidence 
that the District of Columbia had any duty to maintain or clear said sidewalk 


of snow and ice. 


Conclusions of Law 


1. The Court finds as a matter of law that the District of Columbia 


did not have jurisdiction and control over the subject sidewalk. | 
2. The Court finds as a matter of law that the District of Columbia 
owed no duty to the plaintiff to repair or maintain said sidewalk. 
8. The Court finds as a matter of law that the District of Columbia 
is not liable to the plaintiff for failure to clear said sidewalk of snow and ice. 
WHE REFORE, it is by the Court this 29th day of June, 1961, 
ORDERED: That, judgment be, and it is hereby entered in favor of 
the defendant District of Columbia. 
/s/ Edward A, Tamm 
Judge 


[Certificate of Service] 


AS ar ha hd RRR Bt 


[Filed July 28, 1961] 


NOTICE OF APPEAL 


Notice is hereby given that plaintiff, Dorcas J. Daniels - Lumley, 
appeals to the United States Court of Appeals for the District of Columbia 
Circuit, from the Order of Dismissal entered by this Court in the above- 
entitled case on the 23rd day of February, 1961, which Order dismissed 
this case as against the defendant, United States of America, and from the 
final order of this Court of June 29, 1961, granting judgment in favor of 
the District of Columbia. 


Names and addresses of attorneys 
to be notified: 


Joseph M. Hannon 

Assistant United States Attorney 
3431 U.S. District Court Building 
Washington, D.C. 


George H. Clark 

Assistant Corporation Counsel 
District Building 

Washington 4,D.C. 


/s/ Charles N. Ford 
Attorney for Plaintiff-Appellant 
201 Barr Building 
Washington 6, D. C. 
STerling 3-1227 
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DEFENDANT'S EXHIBIT 2 
[ Filed September 8, 1961] Washington, D.C., Dept. Agriculture, 
[SEAL] TREASURY DEPARTMENT South Bldg., TIp-952 
EE Washington 
*x* * * * 


In Replying Quote the Above Sub- 
ject, Building and These Letters PB-SE-27 


February 3, 1937 


: [Stamp: Received Feb. 4, 1937 
Engineer Commissioner CHIEF CLERK ENGNR. DEPT.] 
of the District of Columbia, 
Washington, D. C. 
Sir: 

Reference is made to the letter of October 14, 1936, in which you 
were authorized to proceed with the construction of curbs and adjustments 
to sidewalks adjacent to the new Agricultural Building Development. 

The cost was estimated at $4,000.00, payment to be made from the 
appropriation, "Agricultural Department Buildings, Washington, D.C." 

This Division is in receipt of a letter dated January 14, 1937 from 


the Chief, Division of Operation, Department of Agriculture, transmitting 
a voucher, in amount $3,296.38, for this work. The voucher has the 
following notation thereon, "Credit: 9970402.024 Gas Tax Road & Street 
Imps. D.C. 1937, Repairs to Streets." | 

Therefore, the said authority of October 14, 1936, in the estimate 
of $4,000.00, is confirmed and approved for payment from the appropria- 
tion "Agricultural Department Buildings, Washington, D. C." in the total 
amount of Three Thousand Two Hundred Ninety-six Dollars Thirty- eight 
Cents ($3,296.38). | 

Copies of this letter are being forwarded to the District and Con- 
struction Engineers and the Department of Agriculture. 

By direction of the Secretary: 


[3/3/37 - Paid Very truly yours, 
(Initialed) ] 
/s/ W. E. Reynolds 
Assistant Director of Procurement 


Defendant's Exhibit 2 (Cont'd.) 


January 7, 1937 


Chief Clerk, 

Dep't of Agriculture, 

Washington, D. C. 
Dear Sir: 

Herewith is voucher in duplicate in the amount of 
$3,296.38 covering the cost of labor and material furnished 
by the Street Division. 

Please have a check drawn in the amount of this 
voucher, payable to the Disbursing Officer, D.C., and 
forward same to this office in accordance with General 
Regulations 21 in order that our appropriation "Gas Tax 
Road & Street Imprs., D.C., 1937 - Repairs to Streets," 
may be reimbursed in like amount. 

Very truly yours, 


/s/ A. R. Pilloerton, 
Principal Ass't Auditor, D. C. 


ARP:c 
1 Encl (dupl) 
Copies to Mr. Cain 
Mr. Robertson 


[Mr. Lumpkins - Follow up 1/8/37 (Initialed) ] 


E.D. 243671-1 ist Endorsement December 31, 1936 


To the Engineer of Streets: 

Forwarded herewith transfer voucher charging the Department of 
Agriculture $3,296.38 for the construction of granite curb and necessary 
adjustments on the south side of Independence Avenue, S.W., between 12th 
Street and 14th Street. Recommend that the attached voucher be forwarded 
to the Agriculture Department. 


/s/ P. M. Lumpkins 


[Recommended Jan. 4, 1937 Coat Accountant 


(Signed) Engineer of Streets] 


Defendant's Exhibit 2 (Cont'd.) 

December 29, 1936 

U. S. Department of Agriculture lhe 
Agriculture Department Buildings, Washington, D. C. 


Disbursing Officer, D.C. 
Room 204 District Building 
Washington, D. C. 


Brought forward $ 3296.38 


Credit: | 
9970402.024 Gas Tax Road & Street Inps. D.C. 1937 
Repairs to Streets $3296 


Disbursing Officer, D.C. Engineer of Streets 


December 29, 1936 
Department of Agriculture 
As below:: 
As below: 


Construction of granite curb on the south side of 

Independence Avenue between 12th and 14th 

Streets and necessary adjustments to the 

south sidewalk adjacent to the new agri- 

culture Building Development. 

8 x 12 straight curb set (new) 909.85 .90 Li Ft 

8x12" "reset 30.60 .60 " " 

8 x 12 circular curb reset 4.90.60 " " 

Additional concrete 36.16 12.00 Cu Yd 433.92 

Cork expansion joint (sidewalk) 982.40 .25 Li Ft 245.60 

Cutting off concrete to neat line 500.00.10 " " — 50.00 
1569.6 


Enlarging tree spaces to proper size. 


Labor $ 154.30 


Trucks 104.11 | 
$ 258.41 258.41 


8 x 12 straight curb furnished 909.85 1.2844 L.F. 1168.61 
2996.71 

10% contingent 299.67 

Carried forward --- 3296.38 g 
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Detendant's Exhibit 2 (Cont'd.) 
Washington, D.C., Department of) 
[SEAL] TREASURY DEPARTMENT Agriculture, South Bldg. 
| 


eoeem: Washington 
* * * * 
In Replying Cuote the Above Sub- 
ject, Building, and These Letters PB-SE-27 
October 14, 1936 


Engineer Commissioner P 
aii [Stamp: Received Oct16, 1936 

of the District of Columbia, CHIEF CLERK ENGNR DEPT.] 

Washington, D. C. | 


Sir: 
Reference is made to your letter dated October 1, 1936, relative 
to improving Independence Avenue between 12th and 14th Streets, |stating 
that you are in a position to immediately start widening the street to 80" 
and paving with a standard sheet asphalt pavement, provided the Treasury 
Department would authorize construction to the south side granite curb 
and necessary adjustments to the south sidewalk adjacent to the new 
Agricultural Building Development. 
You are requested to proceed with the construction of the south 
side granite curbs, etc. The Office estimates that the cost should not 
exceed $4,000.00. | 
This work is necessary to complete the South Building approaches. 
Reimbursement will be made from the appropriation "Agricultural Depart- 
ment Buildings, Washington, D. C." 
On completion of the work forward bill or bills to Construction 
Engineer E. A. Steece, Administration Building, Department of Agricul- 
ture, Washington, D. C., to whom a copy of this letter will be forwarded 


as his instructions to certify and issue voucher. 
A copy of this letter will be forwarded to the District Engineer. 
By direction of the Secretary. 


Very truly yours, | 


/s/ W. E. Reynolds 
Assistant Director of Procurement 


[10/21/36 - R JWR 
J.F.H. ] 
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E.D. 243671-1 PB+SA DEPARTMENT OF AGRICULTURE 


October ist, 1936 
Admiral C. J. Peoples, 
Director of Procurement, 
Washington, D. C. 
Dear Sir: 

Reference is made to your letter of September 25th making inquiry 
as to how soon the District of Columbia will be in a position to improve 
Independence Avenue, between 12th and 14th Streets. 

I note your several statements as to the deplorable condition of 
this street and the fact that your representatives have discussed this 
matter with the Coordinating Committee, and further that all are in agree- 
ment that conditions are such as to warrant immediate improvement in 
accordance with existing approved plans for widening to eighty feet. 

This matter has been reviewed very carefully by the undersigned 
and my assistants in the various departments concerned and we are ina 


position to immediately start the improvement, that is, widening of the 


street to eighty feet and paving with a standard sheet asphalt pavement 
provided the Treasury Department will authorize construction of the 
south side granite curb.and necessary adjustments to the south sidewalk 
from funds under their control. In other words, the District of Columbia 
will assume liability for the entire cost of the project with the exception 
of the south curb and sidewalk, which is adjacent to the new Agriculture 
Building development. 

Upon advice from you that the procedure outlined above is satis- 
factory we will immediately start the preparation of plans and specifica- 
tions, including the necessary underground work that must be undertaken 
prior to the actual paving. As time is relatively short before the winter 
season sets in, it is desirable that you advise this office promptly as it 
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is our wish, if the work is to be undertaken, to start at an early a date 
as is possible. | 
Very truly yours, 


/s/ DAN I, SULTAN, 
Colonel, Corps of Engineers, U. S. Army, | 


Engineer Commissioner | 

[Oct 2, 1936 - Engineer of Streets] 

HCW n [NOTED - Oct. 7, 1936 
Engineer of Streets] | 

(Initialed) 


[ SEAL] TREASURY DEPART MENT 


OS Washington 
* * k * 


In Replying Quote the Above Sub- 
ject, Building, and These Letter: PB-SA 
September 25, 19 


The Honorable, [Penciled notations] 
The Commissioners of the District of Columbia, 


Washington, D. C. [Stamp: Received Sep. 26, 
1936 CHIEF CLERK 
Gentlemen: ENGNR DEPT.] | 


This Division is in receipt of a letter from the Department of 
Agriculture, under date of September 10, in which that Department in- 
quires as to what arrangements have been made to complete the improve- 
ment and widening of Independence Avenue from 12th Street to lath Street, 
on which the establishment of the Department of Agriculture, consisting 
of the Administration Building and the South Building, abuts. | 

This matter has been discussed informally at the meeting of the 
Coordinating Committee on September 22, and it is believed that the 
members of that Committee are unanimous in their opinion that the work 
should be done as soon as money is available. | 

The completion of the last wings of the South Building and the clear- 
ing up of the debris incident to construction is expected by October 10, 1936, 
and there will then remain between the old south curb of Independence 


Avenue and the new sidewalk a space about 42 feet in width, running the 
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entire length of the new building, 750 feet which, until the street is 

widened to 80 feet as proposed, will remain a muddy and unsightly area. 
As it is understood there are over five thousand people employed 

in the South out building, in addition to approximately two thousand in 

the Administration building, it will readily be seen that the present situa- 

tion is a very serious one. 


This Division would be pleased to have your advice at the earliest 


possible date how soon the District will find it possible to improve Inde- 


pendence Avenue between 12th and 14th Streets, in order to correct the 
deplorable conditions now existing. 
Very truly yours, 
/s/ C. J. Peoples 
Director of Procurement 


[Sep. 28, 1936} [Director of Highways] 


BRIEF FOR APPELLEE UNITED STATES 


Gnited States Court of Appeals 


VOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16597 | 
Dorcas J. Danreis-LUMLBY, APPELLANT 
v. 


Usrrm Smams or Aumaica anp Tae Distaicr or CouvMana, 
APPELLEES | 


OW APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA u 


QUESTIONS PRESENTED 


In the opinion of appellee United States of America the 
questions presented are: 

1. Whether plaintiff, an employee of the Department of 
Agriculture, who was injured while mailing a personal letter 
during the course of her regular paid working hours, is barred 
by the Federal Employees’ Compensation Act (5 U.S. Code 
751, 757, 783, 786, and 793) from recovering damages by suit 
against the United States and its instrumentality, the District 
of Columbia, by reason of her right under decisions of the 
Federal Employees’ Compensation Appeals Board to the bene~ 
fits of that Act. 

2. Whether plaintiff, having failed to prove any adminis- 
trative decision rejecting her claim under the Federal Em- 
ployees’ Compensation Act, has any standing to resort to the 
courts in the face of 5 U.S. Code 783, 786 and 793 making the 
decisions of the compensation authorities final and conclusive. 
without judicial review as to either law or facts. 
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Awnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA cikeorr 


No. 16597 


Dorcas J. DANIELS-LUMLEY, APPELLANT 
Vv. 
Unrrap Sratzs or America ann THE Disrricr oF ConumsBia, 
APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE UNITED STATES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal by plaintiff Dorcas J. Daniels-Lumiey from 
final orders which dismissed her complaint as to the United 
States and entered judgment against her and in favor of the 
District of Columbia (JA 47, 68). 

At the time of plaintiff’s injury she was employed as a sec- 
retary by the Department of Agriculture froma 9 a.m. to 5:30 
p.m. At about 4:25 pm., on December 5, 1957, she left her 
office on the third floor of the South Agriculture building, lo- 
cated on the south side of Independence Avenue between 
Twelfth and Fourteenth Streets, Southwest, for the purpose of 
mpiling a personal check to her dentist. ‘She proceeded 
through the building entrance at the southeast corner of 14th 
Street and Independence Avenue to a public mail box 2 few 
feet away on the same corner of the intersection. Plaintiff 
slipped on an accumulation of ice and fell within three feet 


q) 
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after she had descended the building entrance steps. Her 
testimony was that she did not slip on the building steps but 
on the sidewalk. She stated, “I was never safe on my feet after 
I left the steps,” and “There was ice all the way to the bottom 
of the steps” (JA 17). 

The evidence was uncontradicted that such off-premises 
mailing of personal letters by employees in the course of paid 
working hours had never been objected to by their superiors. 
There was no postal chute in the building and employees were 
prohibited from mailing their personal mail along with official 
government mail. They were accustomed to leaving their 
offices for the purpose of mailing personal mail in the. corner 
letter box and many did so although, as usual in such cases, 
there was no written authorization therefor (JA 59-60, 15, 
20, 21-23, 24-25, 28-29, 30, 31-32). 

The records showed that the United States was the owner 
of the sidewalk and had caused it to be constructed although 
it was open to the general public. The evidence was uncon- 
tradicted that the work of clearing this sidewalk was a duty 
of the General Services Administration crew assigned to the 
Department of Agriculture building area. On the contrary, 
the District of Columbia, which was the instrumentality of the 
United States for this purpose in some cases, had never under- 
taken to do nor had it done anything in respect of removing 
snow and ice accumulations from the sidewalk in front of 
plaintiff-appellant’s building (JA 65, 48, 52, 54, 57-59, 71). 

After hearing the government’s contentions as to the ex- 
clusiveness of plaintiff-appellant’s compensation remedy and 
evidence relating to the circumstances of her injury during 
paid working hours, the district court stayed proceedings in 
order to permit plaintiff to file her claim and obtain a final 
administrative decision, in accordance with 5 U.S.C. 783, 786, 
793, as to whether or not she was entitled to rights of com- 
pensation under the Federal Employees’ Compensation Act 
(JA 59-60, 44-46)? Plaintiff having failed to comply with 


2 Because plaintiff-appellant offered no proof on the point, it does not 
appear clearly in the record, but, as pointed out in her argument (Br. 14- 
15), she had filed Bucomp form CA-1 and had been advised that “Your 
case has been approved as coming within the purview of the Federal Em- 
ployees’ Compensation Act” and she was invited to file claim for benefits. 
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the stay order, to submit her claim and ‘seek:its rejection, the 
court later dismissed her eomplaint without prejudice to plain- 
tiff’s rights to pursue her compensation remedy (JA.60, 47). 

Thereafter trial was had on the question of whether the 
United States or the. District, of Columbia was in. control of 
the sidewalk and whether the District had failed in any duty 
to plaintiff to clean the sidewalks, The court found that the 
sidewalk was in the exclusive control of the United States and 
that the District had not. acted as, its instrumentality. to. clear 
the sidewalk but had nothing to do with it (JA 64, 65-66, 67). 
Judgment was accordingly entered against, the plaintiff and in 
favor of the District without reaching the question of the 
immunity of the District under 5 U.S. Code 757 when acting as 
an instrumentality of the United States (JA 66-67). This 
appeal from both: orders followed (JA 68). 


STATUTES, INVOLVED. 
‘l, Federal Employees’ Compensation Act, 1916, as amended, 
5 WS: Code 751 et seq., provides in pertirient part as follows: 


$751. (a) The United States shall pay gompenss- 
tion as hereinafter specified for the disability or death 


of‘an employee resulting from personal injury sustained 
while in the performance of his duty, * * *: 


* * * * : * 


’ § 757. (b) The liability of the United States or any 

of ite instrumentalities under sections 751-756, 757-781, 
783-791 and 793 of this title or any extension thereof 
with respect to the injury or death of an employee shall 

be exclusive; and in place, of all other‘ liability of the 
United. States or such: instrumentality to the employee, 

his legal representative, spouse, dependents, next of kin, 

-. and anyone atherwise entitled to recover damages from 
: .» the; United States: or ‘such ; uateumnieelity on ‘aeeount 

--of such. injury or:death, * * #0026 


1 Pe seh 
* ° * * wei 


i: .. $983. The Secretary is authorized'to make necessary 
«. : wales ‘and ‘regulations for-thée enforcement’ of sections: ~ 
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751-756, 757-781, 783-791 and 793 of this title, and shall 
decide all questions arising under said sections. 
» * e.2 *: ; e- 

§ 786. - The Secretary, upon consideration of the claim 
presented by the beneficiary, and the report. furnished. 
by the immediate superior and the completion of such 
investigation as he may deem necessary, shall deter- 
mine and make a finding of facts thereon and make an 
award for or against payment of the compensation pro- 
vided for in sections 751-756, 757-781, 783-791 and 
793 of this title. * * *; 


* * °* * * 


§ 793: ** * The action of the Secretary or his desig- 
nees in allowing or denying any payment; under sec- 
tions 751-756, 757-781, 783-791 and 793 of this title 
shall be final and‘conclusive for-all purposes and with 
respect to all questions of law.and fact; and not.subject 
to review by any other official of the United States, or - 
by any court on mandamus or otherwise, eens 

* 2 * * . * 


"$794. All of the provisions of. sections 751-756, 
757-781, 783-791 and 793 of this. title are extended to 
employees of the government of the District of Co- 
lumbia so far as they may be applicable, Aad 

2. Act.of February 26, 1925, 43 Stat...983, ¢, 339; ‘sec. 3, 
D.C. Code, 1951, sec. 7-1207; provides:in pertinent part as 
follows: 


It shall ie the duty of the Director of the National 
Park, Service to, cause obstructions of every kind to be 
removed from such streets, avenues, and sidewalks in 
the. city of Washingtotr'as have been, or may be, im- 
proved in whole:or'in part by the United States, and 
to keep the same,. ‘at all. times; free, from’ obstrue- 
tions oe LA 


3. Act, of June 20,.1874, 18 Stat: 116; c. 337; see. 2, ag 
amended: by Act of June 11, 1878, a C.: ay 3, 


& 
DL. Code, 1951, -sec. 4182, Prosiden iar pertinen ty-parh- om, 


fallows:.. 
The Commissioners.of. the Distxiat,of Colmbiashelt 
~ > baxe. entire.control. of. and: make- all reguissiona which 
they, shall: deem. neeessary for keeping, in: repeir- the: 
: streets, avenues, alleys,.and, sewers of the aity,, and: all, 
Ae. ther. swonkan shih; mag: be: entrusted:-to: thea charge 
.», -by the. Congress. vit 
“dc At, of June 20, 1824, 18: Stat, 116, @ 387; son. 3% asi 
amended by: Act of June I2, 1878)20 Stat. IT6; ¢. 33% see. 25 
Ex: Code; 1962, sec: 7-202; provides: in: pertinent part’ as 
follows: 

‘Phe: Commissioners: of’ the District of Columbia. 
shall have the care and charge of, and the exehrsive- 
jurmdiction aver, all the: publie reads and: bridges, ex- 
eept such: as belong to and: are under the care of the- 

” Urated States; and: except sue aa may: be otherwise 
SUMMARY OF ARGUMENT 


Ix: this Port Claims: Act case, plaintiff-appellant, who under 
the decisions of the Federal Employees’ Compensation Ap- 
peals Board and the Bureau. of Employees’ Compensation is. 
entitled to Federal Employees’ Compensation Act benefits, is 
attempting to escape from: recetving an award of compensa- 
tion for an injury sustained. while on. a personal-comfort 
errand during, her paid working, hours. If a compensation. 
award: were made to. her, it. would: be. res. judicata. that. she; 
could, not recaver damages for her injury. by suit. against. the- 
United: Statea or its instrumentality,. the. District.of Calumbia. 
Such a compensation. award in her favor would not’ be subject; 
to judicial review, as to either law or facts, because Congress: 
has expressly. prohibited, the courte from. exercising jurisdiction. 
in such eases. 

In the hepe that the. courts would. hold; that. she: was not, 
entitled to compensation, plaintiff-appellant refused. to- file. 
her compensation claim She has: persisted’ in’ her refusal 
everr after the court below, in line with the rule of primary 
jurisdiction, and this Court’s prior declaration in Tomlin. w.: 
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| Irvine, 94 App. D.C.°101; 212'F. 2d 635, 687, first stayed pro- 
| ceedings in this case’ until she did so and then, ultimately;- 
| dismissed her suit because of her continued refusal: a 

The decisions of the courts ‘under similar workmen’s com- 
pensation statutes are not controlling on: the compensation 
authorities: because’ Congress‘ has expressly given them final 
| décisional authority: arid has prohibited: judicial’ review as to 
| either law or facts. But in any event the decisions of the com- 
pensation authorities, holding injuries: the course:of errands 
of personal comfort and convenience .during:paid: working: 
hours to be sustained in the performance:of duty, are reason- 
able and not arbitrary or capricious. They accord with tlie 
Supreme Court’s command to’give.a broad humanitarian | con- 
struction to.compensation: statutes. . 

In dectining to decide ‘the-ciuesticn of plainti@-appeliait’s 
right to compensation and, therefore first staying and then dis- 
| Inissing plaintiff-appellant’s -suit; because: of ‘her refusal to 
submit a claim and obtain a decision from the compensation 
| authorities, the court below properly applied the doctrine of 
primary jurisdiction and the decision of this Court in Tomlin 
| v. Irvine, supra. The decision of the court below is therefore 
correct and should be affirmed. 

ARGUMENT 
Introduction 

Plaintiff-appellant’s case presents an interesting application 
i of the primary jurisdiction rule to the situation resulting from 
the attempt of a Federal Employees’: Compensation Act bene- 
ficiary to prevent receiving the compensation award to which ’ 
she is indisputably entitled under the decisions of the Federal 
Employees’ Compensation Appeals Board.? Plaintiff-appel- 
lant’s reason for her unusual course is that Congress has 
| explicitly prohibited judicial review of the Board’s decisions 
“with respect to all questions of law and fact” (5 U.S.C. 793), 
and she hopes a damage award under the Tort Claims Act 


* The organization and powers of this Board, the organ of the:Secretary . 
of Labor for final appellate decisions on questions of law,and facts under, 5 
U.S.C. 751, 757, 783, 786 and 793, are set forth in 20 Code of Fed. Regs. pts. 
501-502, 
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‘might be larger if she: ean‘induve the courts to’ Lai lesen 
despite the statutory prohibition. 

: Plaintiff-appellant: was‘ employed’ as' 8 evctelars “ii the De- 
“partment ‘of: Agriculture) from: 9:00: a.m:°té 5:30 pian. “She 
~safferedcinjuryat 4:25 pzn:' ‘daring het-paid working’ hours, 

when she fell on: the icy: sidewalk’ at’ the-foot ‘of ‘the building 
steps while going‘ out: to‘mail'a: personal detter:in:'the nearest 
sidewalk letter box; which was situated ‘on. the‘corner ‘just out- 

‘side. the building entrance. :‘There were no nearer facilities for 

mailing ‘personal letters‘on‘the ‘employment: premises-and for 

several ‘years: employees, ‘without objection: by: their: official 
“superiors, had been: going-out daring their paid’ working ee 
“to mail their personal letters in this sidewalk’ box. ” 
' Plaintiff-appellant’s injury; ‘while outside’ the building on’an 
“errand -of personal .comfort. and converiience ‘during her: paid 

‘working ‘hours,: was fully. compensable ‘as°“sustamed-while in 
- the performance ’of ‘duty”: (5‘U:S.C. 751);'under the ‘interpre- 

tations:and practice of the Bureau of’ Employees” Compenta- 
“tion «settled by the:case of i Matter! of Gunderson; TECAB. 
-288, rehearing denied, ‘ibid.''707,: reprinted’ inthe ' ‘Appendix, 

infra, pp. 16-19: - By that i interpretation and practice’a' federal 
~employee’s death ‘or injury, while getting’‘a‘snack, @ pack‘of 
: Cigarettes, a newspaper, a.haireut, ‘a 'shoeshine ‘or ‘mailing’ a 
personal letter or going out to move ‘a parked personal ‘automo- 
bile, is covered by compensation because ‘employment’ is’ un- 

‘broken by such minor cessations or rest periods within the paid 

working hours. ' 

Gunderson’s. case was on all’ fours-with that'‘of ‘Mrs.’ Daniels- 

Lumley. here: except that: the “off-premises”’ personal: errand 
‘i swas ‘to iget coffee. In directing: rere of compensation ‘the 
ee at-289): 


‘She was paid for the time during which she. was off- 
premises ‘for coffee; and moreover,‘ the leaving of the 
premises was in accordance with past practice and with 
the knowledge and consent of- the employer; and there 
were no facilities available in’ ‘the: employing establish- 
ment. 


"We do not understand plaintiff-appellant ie argue that mating 
& personal letter is to be distinguished from going out for coffee. 
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Her -contention is rather that this Court should reverse the 
ruling of the court below, giving effect to this Court’s decision 
in Tomlin v. Irvine, 94. App. D.C. 101, 202 F.2d 685, 637, and 
i the explicit congressional prohibition of judicial:review. of the 
compensation authorities’ decisions “with respect to all ques- 
tions of law ‘and fact” (5 US.C. 783, 786, 793). This is'so, in 
her view, because almost all state-and federal cases hold “that 
an employee -who, during working -hours, sustains an injury 
while engaged in. the performance of @ purely personal errand 
or mission is not entitled to-compensation” (Br. 10-14). 
| - Plaintiff-appellant’s procedure.in attempting to prevent re- 
ceiving a compensation award at the hands of the Bureau of 
Employees’ Compensation, in the hope of maintaining this 
' guit, does not appear clearly in the record, but it is frankly 
stated in her argument to this Court (Br. 14-15). She signed 
Form CA-1 “while she wes.in the hospital under heavy seda- 
tion and before she had an oppertunity to consult ‘with :comn- 
sel.” Later “she'advised the Burean to-take no further action, 
| and that she expected to sue for damages in the courts.” 
Moreover, “although the Bureau endeavored to make a com- 
i pensation case out of this claim,” by advising her that she 
should file a claim, because her injury was approved as sus- 
| .tained in the performance-of duty, she “refused to fie‘aiclaim 
for compensation” and therefore “no award has been made 
and no compensation of any nature paid” with the result that 
she “has not made such an election of remedies as to bar her 
rights to sue under the Federal Tort Claims Act” (2. 15). 
There can be no question that Congress has never given 
federal employees any right to elect to'sue. The Government 
will simply contend in this brief, as it did below, (1) that, if 
reviewable by the courts, the interpretations and decisions of 
the compensation authorities are reasonable as to the law and 
facts of this case; but that in all events, (2) Congress has 
provided plaintiff with compensation for injury (5 U.S.C. 751), 
‘has declared that remedy: exclusive, not elective (5 US.C. 757), 
has made the interpretations and decisions of the compensa- 
‘tion ‘authorities to be final and conclusive (5 U.S.C. 783, 786), 
and has completely prohibited all judicial review (5 U.S.C. 
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I. The administrative interpretations and decisions holding 
compensable injuries during errands of personal camfort 
and convenience, such as those of plaintiff-appellant, are 
reasonable in law and fact 
Contrary to plaintiff-appellant’s implication, it is not ma- 

terial what former decisions of this Court ar .of state courts 

may have held under other statutes (Br. 10-11). -Congress 
chas by this.statute (5 U.S.C. 783, 786, 793), explicitly com- 
mitted the interpretation and application of the Federal Em- 
ployees’ Compensation Act to the exclusive determination of 
the federal compensation authorities under the Secretary of 

Labor. Certainly, so long as their decision is reasonable and 

well founded, as it is here, their expertise in interpretation may 

not be questioned by the courts. Cf. United States v. Sik, 331 

US. 704,'712-714; N.L.R.B. v. Hearst Publications, Inc., 322 

US. 111, 130. 

It is well settled by such administrative decisions that under 
the Federal Employees’ Compensation Act, as under other 
‘workmen’s ‘compensation acts, injuries .on or adjacent to the 
employer's premises in the course of permitted breaks in the 
daily ‘paid working hours, for ‘all such personal -purposes as the 
‘drinking of coffee or cokes, the eating of snacks, the‘buying of 
newspapers or cigarettes, ‘the mailing of ‘personal ‘tetters, and 
all such incidental personal activities ‘as are tolerated in the 
interest of employee morale, are compensable as arising out of 
and in the course of the employee’s performance of duty. Such 
brief departures from actual work are now “so generally ac- 
cepted in the industrial life of our Nation as to constitute'a, 
work-related activity falling into a general class of activities 
closely related to personal ministrations so that engaging in 
such activity does not take an employee out of the course of 
his employment.” Matter of Gunderson, 7 E.C.A.B, at 707; 
Biagi v. United States, 115 F. Supp. 697 (N-D. Calif.) ; see 
generally, I Larson, Workmen’s compensation, pp. 295-310; 
Horowitz, Workmen’s compensation, pp. 112-117. 

The courts, no less than the compensation tribunals, have 
not refused to recognize the modern industrial realities that 
every employer, who seeks efficient production by his work 
force, must provide for brief rest periods and occasions for 
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- personal ‘comfort and convenience‘during the work day: "Thus 
in Mitchell v. Greinetz, 235 F. 2d’ 621, 625 (10th Cir.),the 

court said: ef hing 
We may well take judicial knowledge of the fact 
* © © that coffee breaks or short rest periods are rapidly 
becoming an accepted part of employment generally. 
While no doubt they are beneficial to the employees, 
they are equally beneficial to the employer in that they 
promote more efficiency and result in a greater output, 
and that this increased production is one of the‘primary 
factors, if not the prime factor, which leads the em- 

ployer to institute such break periods. 


And the court.relied on this personal comfort doctrine. even 
_ to support an order requiring the employer-to.pay his.em- 
ployees during all such “rest periods.” ; 

This personal comfort doctrine is concisely defined by Lar- 
son, Workmen’s compensation, p. 297, as follows: 
Employees who, within the time and space limits. of 
_their: employment, engage in acts which minister. to 
personal comfort do not thereby leave the course. of 
employment, unless the extent of the departure’ is:50 
great. that an intent to abandon the job temporarily 
may be inf es. 
“The ‘New’ York ‘courts have formulated the'problem in much 
the same way as Larson and the Federal Employees’ Compen- 
-sation Appeals Board. In Redfield v. Boulevard: Gardens 
Housing Corp., 4 A.D. 2d 906, 907, 167 N.YS. 2d 59, 61, the 
court said— 

The departure of an employee for a matter of minutes 
from the premises where he works to satisfy a personal 
desire, such as to get a cup of coffee. or.a. newspaper, 
especially when it becomes a custom within the knowl- 
edge of the, employer, should not. be held under work- 
ing conditions as they exist today to constitute -a 
separation from employment. .The Workmen’s Com- 
pensation Law should.be liberally construed and the 
protection extended to. an.employee should not. be 
voided for light ‘and trivial causes. Its application 
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within. reasonable. limits should be construed. in co, 
_ nance with realistic working habits and Soociions, Tat 


" are commonly known to exist,” :, 
Accordingly, where.the employee was -ingeereds * or, icitled ¢ mile 
getting, a snack; a newspaper,* or haircut,’ ora pack.of cige- 
rettes,* he has recovered; compensation.;. The court.deems the) 
employment, jo‘beunbeokes by sgeki minan peqnationay whem 
the employee’s act: is reasonable.”*,....: 

Plaintiff. was injured by a fall, ots aidemilk whisltweaindiers 
putably.part,of the premises of)the United States... But itis, 
much. too late in the: day. in .any-.case}to- turn; backfrom: the; 
decisions holding such. injuries to -be icompensable;as work in-: 
cident. when. on public: sidewalks; adjacent to, the-employer’s: 
premises.even when not. owned by:him:;;Caporale:v: Depticof: 
Taxation, 2 A.D;-2d 91;:153'N.¥ S. 24738; Bodensky v. Royals) 
tone, Ine., 5: A:D.'2d:733,.168\N.Y¥.S,' 2d-908;; City Bus Cor 
Lockhart, 204 Okla...314, 229 :P.'2d586;\ see. I. Larson; ep.(cit. 
esp. pp. 203-205; Horowitz, “Current Trends in Workmen’s) 
Compensation,’ ” 12 Mass. Law. Soe. Jo., Pp. 674 et box 


whi 


* Rucker. N., | Nesseu-Beekman. eectbeiGecm pitts hed Dis, 962, NEB. 


24.275 (fall on street during “relief period”) ; Traynorv..Platisburg Co-op. 
GF: Serv., 2 AD. 24617, 151 N.Y.S. 24 854 (denying common law action 
against co-employee because , while etoening Spey arbres delmantowns 
within course of employment). 

* Sullivan's Estate v. Motor Realty’ Corp., 272 App. Div. 986, 78 NXS. 28° 
276 (killed by: bus during paid rest period). 

.” Satoro v. James H:, Stansdury, Inc; 189 ;App.- Div. $88, 179 N.Y. Supp:: 
586, (truck driver crossing road from truck to get a snack) ; Kart v..Fais. 
Shoe Repair, 269 App. Div. 800, 55 N.Y.S. 2d 1 (“sandwich-board” adver-, 
tiser injured ‘in fall-on street‘ while walking ‘to restaurant for coffee)’; 
Bodensky v. Royaltone, ines GAD: 24783, 168-N.Y.82a 908 \(fall:during’: 
rest period), 

* Redfeld v. Boulevard, Gardens. Housing Corp, 4 AD. 24 906, 167 N.XS.. 
2d' 59. 

"* Block v. Camp Shows, Inc., 272 App. Div. 980, 72N.Y:8. 24 681: : 

.“Richard v. Creamer, 267 App. Div, 928, 46.N.Y.8. 2d 769. Western Pipe 
€ Steel Co. v. Ind. Acc.. Com. 49 C.A, 24. 567, 99 P. 2d 1089. 

* Caporale v. Dep't. of Tavation € Fin., 2 A.D. 2d 91,'158 N.Y.S. 24 788." 

* Davis v. Newsweek Magazine, 279 App. Div. 502, 111 N.Y.S. 2d 228" 
(reporter swimming in hotel pool preparatory to writing an article) ; Oalif., 
Cas. Indem. Bachange v. Ind. Acc. Com. 21 Cal. 24 751, 185 P. 24° 158 
(bookkeeper taking back garage attendant'who had delivered her personal 
automobile): See'also cases cited by the Board, ‘tnfra. p. 17. B 
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“Elie Saprente. Court, moreover” has: expressly” sanctioned 
TBerak coristruction of compensation ‘acts and® declared that i in 
deciding questions of compensation coverage we should not 
“sport. all the common law coneepts of contro!” with ter 
“geebnivalities and unrealities.” Cardello v. Liberty: Mut: Pas: 
Co, 380° C:S: 409, 480-481, Coverage isnot eonfired by “eom=' 
ion: Iaw: conceptions’ of seope of employm ,” and it ig-not- 
necessary that the employee when injured’ be: engaged “in! 
actavity-of benefit tohisemployer:” O'Leary v. Brown-Paeifec- 
Maxon, Inc., 348 U:S. 564, 506-507 As this Court-hasree- 
ognized; the. principle-of: iberal eonstruetion of compensation 
acts ipjust: as applicable in- situations, suel.as here, where-its’ 
end result: is.to prevent plaintiff-appellant from reeevering: a 
darange-awardon: common law prineiples: Smithers'&-Co: v: 
Coles; 100 App..D:€. 68; 242 F. 2d’220, 222-223; cert: den. 354 
US.914; Isthmian SS. Co. v. Olivieri, 202°F. 2d:492, 499 (5th- 
Gir:) ; Shields-v. American Motorists-Ins. Co., 267 F. 24.49 (Sth 
Gir). 


IL The court below correctly dismissed plaintiff-appeHant’s- 
action fer failure te establish that the: highest: compensa- 
tion authority had-refused her compensation for her injury 


Congress: has provided: that the exclusive remedy’ 

the United States and its instrumentalities (such as the Dis- 
trict of Columbia in clearing the. sidewalks: owned: and: con- 
trolled by the Government),” for injury or-death sustained by 
federal employees in the performance of: duty, is under we 
¥edexal Employees’ Compensstion. Act,.5 U.S.C. 751,. 757. 
has-made the: decisions-of the. compensation se bterecaras 
and conclusive and has prohibited their judicial review as to 
both questions of law and fact, 5 U.S.C. 783, 786, 793. This. 
exclusiveness has been expressly upheld by the Supreme-Court 
and this Court. Johansen v. United States, 343 US: 427; 
Patterson v. United States, 359. U:S. 495;. Tomlin.v. Trvine, 94 


™ Cf. United States v. Sik, 331 U.S. 704, 712; WLRB. ¥. Hearst Publica- 
tions, Inc., 322 U.S 111, 130. 

*From the statutes, supra, pp. 4-5, it is. clear that. if, contrary to the: 
findings and decision below, the District-had failed of any duty to- clear- 
the sidewalk, it would have done so only as an instrumentality of the: 
United States and would have been immune under 5 U.S.C. 757. 
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App. D.C. 101, 212. F.2d 635, \637;. cf. Lewis v: United States;:: 
89: App. D.C, 21,190 F.2d 22, cert: den. 342 U.S,868". 022: 

It is: uncontradicted. that if plaintifi-appellant had filed. her} 
claim for ‘compensation’ benefits an :award::would have been 
made tocher underauthority:of the case of Matter of Gunder-, 
son;.7'E.C-A:B.288, rehearing denied,’ ibid. 707, (1954), as.dis-. 
cussed above) Such-an award, of\course, would: have; been res. 
judicata on plaintiff-appellant asito-the:question of exclusive; ) 
ness in ‘her preset attenipted Tort \Claims:Act suit,,, Seeie-g., 
Ogirio'¥. Black; 304.N .¥2 8725100 NBi2d,884;:eF go 278:Appe: 
Div. 146;) 1042 NiX2Si-2d 82; bSedore)v., Sayne, (119, N¥.S. 2d. 
204; Klein v: Repe; 00 NX-S. 2d 20k, see: Davis, Administra: 
tive law treatise, p. 559i :.0i00 > 

In: an: attempt ‘to: escaperthisiestoppel: by Tes rest ites 
sulting-from the.comperisationawarddwhich would:havebeen!: 
inevitable. if sheofiled {her claim; plaintifi-appellant refused: ta: : 
file-claim: and .instead: brought: this. suit. : Inothese cireum=- 
stances, ‘the court:below>correctly stayed proceedings in\this:? 
case until plaintiff-appellant filed her.claim:: Sommnta vi United:: 
States, 283 F.2d 149:(3d,Cir.) ;'Simas v. Dugan, (R.I.):H16Atk:( 
756, further -proceedings:43%Ath 275i: When: plaintiff stallis 
sought.to:prevent.an dward of:compensstion by: refusing to file: 
her.compensation claim, the court: below hadono ehoiceibut:to.: 
make the.stay continuous by ‘dismissing thissuit. to podt 28 dove 

The court-below’s stay and’ dismissal of plaintiff-appelignt’s)) 
present suit iis quite clearly'no more :than‘a nedessaty:applica- 
tion of the primary jurisdiction ‘rule, that untiblitigants!have 
sought and obtained the ruling by ‘the-body' clothed ‘with:ex+-. 
pertise in the matter, courts will decline to consider questions 
which Congress, has, committed te decision of administrative 
tribunals. , United ‘States v, Western Pacific, RE, Co. 352 US. 
59, 63; Far East, Conference’ v. ‘United States; 342 US. 570, 
574, 575; Great, Northern Ry. Cos v. Merchants Eleuator Co., 


™ See also Posegate x. United Stotes; 288 F) 28:11) (9th‘ Cir.) \cert.| deta) 
October, 9, 1961;, Thol. v. United, States, 218 F. 24:112: 49th Cir):3Unders<\ 
wood v. United States, 207 F. 2d 862 (10th Cir.) ; Firth v, Umtted. States, . 
2078.28 665" (9th “Cir.)'5 'Bwenarskt v. United’ States, ‘124 F. Supp. 200° 
(NiD.. Calif:), holding \thé:<compengation rémedy-‘exclustve ‘although ‘in*’ 
a particular case only a few of the elementy:of tomijon Kew! @dningés are /\ 
made compensable under the Act. . 
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250 U.S. 285, 291; Loomis v. Lehigh Valley RR. Co., A0 US. 
43, 50; Feras & Pac. Ry. Co. v. Abilene Cotton Oil Co.,.204. 
US. 426; 439. Cf. Myersv. BethlehemS. B.Co., 303 US. 41, 50. 
Where the administrative order is reviewable by a 
court, or by an appeals board (as here), the stay must be 
continued until the decision on review has been had. El Do- 
rado Oil Works v. United States, 323 US. 12; Penna. R.R. 
Co. v. United States, 263 U.S. 202. 

This Court in Tomlin v. Irvine, 94 App. D.C. 101, 212 F. 2d 
635, 637, quoting its previous decision in Lewis v. United 
States, 89 App. D.C. 21, 190 F. 2d 22, cert. den. 342 US. 869, 
has already pointed out that by the statute the question of its 
coverage is “left to the primary determination of the agency 
administering it.” In these-eircumstances, any course other 
than to first stay and then dismiss plaintiff-appellant’s suit, 
in line with the primary jurisdiction rule, would have: been 
subversive of both the congressional direction in 5 U.S.C. 783, 
73%, 793, that the decisions of the compensation suthorities 
were. to be fmsl and prohibiting judicial review as to either 
law or facts and of the prior decisions of this Court. Nor can 
there be any question about the power-of Congress to: so with- 
hold or withdraw from the courts alt jurisdiction to review such 
administrative decisions, whether in a Tort Claims Act suit 
(such as that of plaintiff-appellant here), ora suit for declara- 
tory. judgment. or mandamus under the Administrative Pro- 
cedure Act, 5 U.S.C. 1009, or the Tucker Act, 28:'U.S.C. 3346(a). 

As; the: Supreme Court explamed in Dismuke v. United 
States, 297 U.S..167; 171-172: : 

The United States is not, by the creation of claims 
against itself, bound to provide a remedy in the courts. 
Ft may withhold all remedy or it may provide an ad- 
munistrative remedy and make it exclusive, however 
mistaken its exercise * * *. [Emphasis added.} 


See also Tutun-v: United: States, 270 U.S. 568, 576; Dakn v. 
Dats, 258 U.S:-42%, 431. ‘And Congress may freely withdraw 
any such judicial remedies at any later time it chooses. Lynch 
v.. United. States, 292 U.S. 571, 581-582; Haha v. Gray, 92 
App. D.C. 188; 203 F: 2d 625; 
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This very provision of 5 U.S.C. 793, denying court jurisdic- 
tion to review administrative decisions under the Federal Em- 
ployees’ Compensation Act, has been upheld by this Court in 
Calderon v. Tobin, 88 App. D.C. 134, 187 F. 2d 514, 516, cert. 
den. 341 U.S. 935, where it said— 

‘The federal employees’ compensation allowances are 
grants by the Congress, and the agents of the Congress 
have power to determine the recipients of such grants. 
If Congress chose to preclude judicial review of the 
selection of the objects of its bounty, it could do so. 


See also Rivera v. Mitchell, 100 App. D.C. 335, 244 F. 2d 783, 
cert. den. 355 U.S. 862; Blanc v. United States, 244 F, 2d 708 
(2d Cir.), cert. den. 355 US. 874; Hancock v. Mitchell, 231 F. 
2a 652 (3d Cir.); Nolen v. United States, 109 F. Supp. 391 
(Ct. Cls.); cf. Cook v. Higley, 98 App. D.C. 180, 238 F. 2d 41. 


CONCLUSION 


For the foregoing reasons the decision of the court below 
dismissing plaintiff's complaint for refusal to file claim and 
obtain the decision of the Bureau of Employees’ Compensa- 
tion and the Employees’ Compensation Appeals Board is 
clearly correct and should be affirmed with costs. 

Respectfully submitted. 

Wruu1am. H. Oraick, Jr., 
Assistant Attorney General, 
Davi C. ACHESON, 
United States Attorney, 
LEAVENWORTH COLBY, 
Attorney, Department of Justice, 
Washington 26, D.C. 


APPENDIX 
Matter of Gunderson, 7 re 288, rehearing denied, ibid. 
q 


Docket No. 64-36; Hearing June 38, 1954; Dectded November 
18, 1954 


Appearances: No appearance for appellant; Robert J. 
Skahen, Esq., for the Director, Bureau of Employees’ 
Compensation. 


Before Jon E. Lawyar, Grace McGznr, Winuarp H. Smarrar 


Appellant, who was employed as an office assistant at the 
Swift County Production and Marketing Administration, from 
8 am. to 5 p.m. fractured her left elbow and sprained her left 
ankle when she fell on a sidewalk on July 3, 1952, at 9:45 an., 
while off the premises of the employing establishment en route 
to get coffee. The Director, Bureau of Employees’ Compensa- 
tion, by order dated May 11, 1953, rejected the claim for com- 
pensation on the ground that the “injury did not occur while 
in the performance of duty.” This appeal followed. 

The record establishes that there were no facilities for ob- 
taining coffee on the employment premises; that for several 
years the employees had permission to go out for coffee, and 
that appellant was injured while on her way at 9:45 a.m. to 
the coffee shop closest to the employment establishment dur- 
ing a morning rest period for which time she was paid. 

The record indicates that the Bureau rejected the claim on 
the ground that because the injury occurred “off-the-premises” 
of the employer it was noncompensable. The general rule 
is that an “off-premises” injury sustained by an employee while 
going to and from his place of employment is not compensable 
although many exceptions to this rule have come to be recog- 

(16) 
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nized In the case of the exceptions, the existence of certair 
additional facts make, what would otherwise be a noncom- 
pensable injury, compensable. In Larson’s Workmen’s Com- 
pensation Law, section 15.54, at page 221, it is pointed out: 

The added facts which constitute an exception to the 
premises rule in going and coming cases should have the 
same effect here [Rest periods off the premises]. For 
example, if the employer definitely pays the employee 
for the rest period, as happened in the Sullivan's Estate 
case" compensability ts consistent with the successful 
cases involving payment for the time going to and from 
work orlunch. [Emphasissupplied.] 

In séction 15.52, at page 216, Larson states: 

Similarly, just as an employee who is paid during his 
going and coming trip is deemed to be in the course of 
employment for that reason, so a claimant who was paid’ 
during the time taken out for lunch or coffee may be 
given the benefit of the same conclusion. [Emphasis 
supplied.] 

In this case it is apparent that the facts bring it within an 
exception to the general rule and that the injury sustained 
by appeliant though incurred “off-premises,” nevertheless, was 
in performance of duty and is compensable. She was paid for 
the time during which she was off-premises for coffee; and’ 
moreover, the leaving of the premises was in accordance with 
past practice and with the knowledge and consent of the em- 
ployer; and there were no facilities available in the employ- 
ment establishment. For the foregoing reasons the order of 
the Director dated May 11, 1958, will be set aside and the case 
remanded for the payment of compensation as warranted. 


2 See In the Matter of Lilley J. Wiley, Docket No. 53-68, and cases cited 
therein. 

2 Sullivan’s Estate v. Motor Realty Corp., 73 NLY.S. 2d 276 (1947). Other: 
cases to the same effect are Rucker v. Nassau Beekman Realty Corp., 73 
N.Y.S. 2d 275 (1947) ; Western Pipe and Steel Co. of California v. Indus- 
trial Accident Commission, 121 P. 2d $5 (Calif. 1942) ; Kobe v. Industrial 
Accident Commission, 215 P. 2a 736 (Calif. 1950) ; Industrial Commission 
y. Henry, 180 N.E. 194 (Ohio 1932) ; Clark v. Employer's Liability Assur-- 
ance Corp., 27 So. 2d 464 (La. 1946). 
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MEMORANDUM OPINION DENYING PETITION 
FOR RECONSIDERATION 


Before JoHN E. Lawyer, Grace McGee, AND 
Wuaep H. SHAFFER 


Petition has been filed in this case on behalf of the Director, 
Bureau of Employees’ Compensation, for reconsideration of 
the decision and order issued by the Board November 18, 1954. 
It is contended, inter alia, that in holding an injury sustained 
while going for coffee during a regularly recognized break in 
the work hours to be compensable, the Board erred in that it 
ignored well established legal principles concerning the cover- 
age of employees under workmen’s compensation statutes, par- 
ticularly those requiring that an injury to be compensable must 
occur in the course of and arise out of employment. 

While it is obvious from a careful reading of its decision that 
the holding of the Board is predicated squarely upon the con- 
‘sideration that appellant was in the performance of duty, a 
phrase of similar import to “in the course of and arising out 
of the employment,” at the time of her injury, the opinion 
does not include an express statement as to the work-related 
-character of the activity involved, the drinking of coffee. How- 
ever, it was considered, in view of the widespread acceptance 
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of the practice both within the Federal Government and in- 
dustry as a whole, that specification of the activity was suffi- 
cient to establish the work relationship and to delimit other 
activities to which the doctrine expressed in the case might. 
logically be extended. From the argument advanced in the 
petition for reconsideration, it appears this intention was not 
clear. Therefore, to resolve any doubt the Board amends its 
opinion of November 18, 1954, by inserting the following para- 
graph immediately preceding the last paragraph of its opinion: 
The drinking of coffee and similar beverages, or the: 
eating of a snack, in the opinion of the Board, during 
recognized breaks in the daily work hours is now 80 
generally accepted in the industrial life of our Nation as 
to constitute a work-related activity falling into a gen- 
eral class of activities closely related to personal minis— 
trations so that engaging in such activity does not take 

an employee out of the course of his employment. 


The petition for reconsideration will, accordingly, be denied. 


U.S, GOVERNMENT PRINTING OFFICE, 1968 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 
DORCAS J. DANIELS-LUMLEY, 
Appellant, | 
Vv. 
UNITED STATES OF AMERICA 
and 
THE DISTRICT OF COLUMBIA, 


Appellees. 


COUNTER-STATEMENT OF THE CASE 
As provided by Rule 17 (c) (3) of the General Rules of this Court, 
appellee District of Columbia submits the following to correct certain 


inaccuracies in appellant's statement of the case: 


In the second paragraph on page 4 of appellant's brief it is stated 


'"* * * that the sidewalk in question was constructed in 1936 by the 
District of Columbia and paid for by the United States Treasury ( JA. 54, 
71). A fair statement as to what the District of Columbia did in 1936 
with respect to the sidewalk appears from correspondence exchanged 
between representatives of the United States Government and the Engineer 
Commissioner of the District of Columbia (J. A. 71-78). The District 


of Columbia, in connection with the improvement of Independence Avenue 


between Twelfth and Fourteenth Streets, Southwest, by widening the same 
to a width of eighty feet, reset the "south side granite curb" and made 
certain adjustments to the then existing south sidewalk adjacent to the new 
Agriculture Building Development. Such construction work was performed 
at the request of representatives of the United States Government, and the 
cost thereof was reimbursed to the District of Columbia from the appro- 
priation "Agriculture Department Buildings, Washington, D.C." (J. A. 
54, 71, 73-77). | 

In the last paragraph of appellant's statement of the case it is 
stated that the witness, Carl O'Brient, Chief of Accounting Division, 
General Services Administration, testified that '' * * * the records of ‘ 
his office did not show payment for the repairs made by the District 
of Columbia in 1956 (JA 58-59). This is notan accurate statement 
of the testimony. The record does not disclose that either this witness 
or any other witness tesitifed that the District made repairs to or other- 
wise maintained the sidewalk. 

SUMMARY OF THE ARGUMENT 
The appellee District of Columbia is without any jurisdiction or control 


over the sidewalk upon which appellant fell and sustained her injuries, 


and consequently, owed her no duty to maintain it. The ownership of the 


property was acquired by the United States Government in 1929 through 


condemnation proceedings, and jurisdiction and control over samé has 


never been transferred to the District. Absent such jurisdiction or control 


the District of Columbia cannot be held to respond in damages for | the 
injuries sustained by the appellant. 
ARGUMENT 
Since the District had neither jurisdiction nor control | 
over the area where appellant fell, the trial court | 
properly entered judgment in its favor. 


It is undisputed in the record that appellant was injured as a result 


of a fall on the south sidewalk of Independence Avenue near Fourteenth 
| 
Street, Southwest, at or immediately adjacent to the most westerly 
entrance to the Agriculture Department Building (J. A. 5). Appellant 
contends. that the sidewalk is under the jurisdiction and control of the 


District of Columbia, and that the District negligently permitted an unsafe 


| 
snow and ice condition to exist on said sidewalk with the result that} she 


sustained her injuries. The difficulty with this contention is that there is 
no evidence that the District has any jurisdiction or control over the side- 
walk. On the contrary, it affirmatively appears from the record that 
jurisdiction and control over such sidewalk area is in the United States 


(J.A. 49, 69, 71-77). 


? 


The sidewalk area complained of by appellant, together with a 
portion of Independence Avenue and the ground upon which the South 
Building of the Department of Agriculture is located, was acquired by the 
United States in 1929 through condemnation proceedings (J.A. 52, 69). 
On September 25, 1936, a representative of the United States Government, 
in requesting the District of Columbia to complete the improvement of 
Independence Avenue, stated: 


* * * 


The completion of the last wings of the South 
Building and the clearing up of the debris incident to 
construction ‘is expected by October 10, 1936, and 
there will thén remain between the old south curb 
of Independence Avenue and the new sidewalk a space 
about 42 feetiin width, running the entire length of the 
new building, 750 feet which, until the street is 
widened to 80 feet as proposed, will remain a muddy 
and unsightly area. (J.A. 77, 78; emphasis supplied). 


A fair reading of ‘the above letter calis for the conclusion that the 


‘new sidewalk’ referred to was in existence at the time the letter was 


written, and that it was placed there by the United States at the time the 


South Building was erected. 


In response to the letter of September 25, 1936, the Engineer 


Commissioner of the District, on October 1, 1936, advised that: 


* * *[W]e are ina position to immediately start 
the improvement, that is, widening of the street to 
eighty feet and paving with a standard sheet asphalt 
pavement provided the Treasury Department will 
authorize construction of the south side granite curb 
and necessary adjustments to the south sidewalk from 
funds under their control. In other words, the District 
of Columbia will assume liability for the entire cost 
of the project with the exception of the south curb and 
sidewalk, which is adjacent to the new Agriculture 
Building development. (J.A. 76; Emphasis supplied. ) 


The conditions set forth in the District's letter were accepted by 


the representatives of the United States Government, the work was 


performed, and the cost thereof was reimbursed to the District of Columbia 
| 


from the appropriation "Agriculture Department Buildings, Washington, 
D.C." (J.A. 71-73, 75). . | 
From the foregoing it appears, without any doubt, that the District 
of Columbia did not construct the sidewalk in question; that when, in 1936, 
the District, at the request of representatives of the United States Govern- 
ment, constructed the "south side granite curb'' and made neveaeary. 
adjustments to the south sidewalk, such sidewaik must have of necessity 
been in existence; and that, since the cost of such construction and |adjust- 
ment was reimbursed to the District of Columbia, as mentioned above, 


jurisdiction and control thereof was, and still is, in the United States. 


Section 8-115, D. C. Code, 1951, 1 which provides for the 


transfer of jurisdiction of property between the United States and the 


District of Columbia, reads: 


Federal and District authorities administering 
properties within the District of Columbia owned 
by the United States or by the said District are 
authorized to transfer jurisdiction over parts or all 
of such properties among or between themselves 
for purposes of administration and maintenance 
under such conditions as may be mutually agreed 
upon: Provided, That prior to the consummation of 
any transfer under this section such proposed 
transfer shall be recommended by the National 
Park Service: Provided further, That all such 
transfers and agreements shall be reported to 
Congress by the authorities concerned. 


The record is clear and unequivocal that jurisdiction and control 
over the sidewalk in question has never been transferred from the United 
States to the District of Columbia (J.A. 49-50). Furthermore, there is 
no evidence that the District of Columbia ever made any repairs to said 
sidewalk or otherwise maintained it. The witness Hunt, an employee of 
the General Services Administration, United States Governm ent, stated 
that in 1956 a request was made of the District to reset some curbs and 


make some repairs to the sidewalk on the south side of Independence 


1 Act of May 20, 1932, c. 197, sec. 1, 47 Stat. 161. 


Avenue, but he was unable to say that the District either performed or 
authorized the work to be done (J. A. 55-58). The witness merely stated 
that the work was not done by the General Services Administration| 
(J. &£ 58). On the other hand, an employee of the District Higiway 
Department Record Office stated that he examined the records of the 
Highway Department and found no record of the performance of any such 
work by the District of Columbia (J. A. 54). 
It is also undisputed in the record that one of the duties of the 
custodial staff of the United States General Services Administration is the 
removal of snow and ice from the sidewalks and entrances to the South 
Building of the Department of Agriculture (J. A. 34, 38). Moreover, there 
was undisputed testimony by R. L. Swenson, a witness for appellant, that 
he was employed by the  Seneral Services Administration as area manager 
of a group of buildings, including the South Agricultural Building, and that 
his duties, among others, included the supervision of some sixty-eight 
custodial employees who, in addition to their usual duties, are required to 
remove snow and ice from the sidewalk area in and around the South 
Agricultural Building (J. A. 31-41). 
In spite of the evidence that the United States acquired by condem- 
nation in 1929 title to the property in question, that employees of the United 


States General Services Administration removed the snow and ice therefrom, 
and that jurisdiction and control over said sidewalk has not been transferred 
to the District of Columbia, appellant, nevertheless, contends that because 
of provisions of Section 7-101, D. C. Code, 1951, the District of Columbia 
was charged with responsibility for its maintenance. It is provided in 
Section 7-101 that 
The commissioners of the District of Columbia 

shall have entire control of and make all regulations 

which they shall deem necessary for keeping in 

repair the streets, avenues, alleys, and sewers 

of the city, and all other works which may be 

intrusted to their charge by the Congress. (R.S., 

D.C., §77; June 20, 1874, 18 Stat. 116, ch. 337, 

§ 2; June 11, 1878, 20 Stat. 103, ch. 180, § 2.) 

Appellant would have this Court construe the above code provision 

as divesting the United States of all jurisdiction and control over every 
street and sidewalk in the original city of Washington, and vesting such 
jurisdiction and control in the District of Columbia. IE such a construction 
is given Section 7-101, supra, it would necessarily follow that the United 
States would no longer have any jurisdiction and control over streets and 


sidewalks around the White House, around and through the Washington 


Monument grounds, the Mall, the Ellipse, Constitution Avenue, and 


innumerable other areas in federal reservations within the original city 


of Washington. 


Furthermore, Section 7-101, if given the construction urged 


by appellant, would render meaningless Section 7-1207, D. C. Code, 
1951 2 and Section 12 of the Act of May 17, 1848, c. 42, 9 Stat. (223, 228, 
Section 7-1207 provides that: 


It shall be the duty of the Director of the National 
Park Service to cause obstructions of every kind to 
be removed from such streets, avenues, and sidewalks 
in the city of Washington as have been, or may be, im- 
proved in whole or in part by the United States, and | 
to keep the same, at all times, free from obstructions. 
For the purpose of carrying out the provisions of this 
section the Director of the National Park Service shall 
have power to institute suits in any court having competent 
jurisdiction, and it shall be the duty of the United States 
attorney for the District to prosecute the same. 
(Emphasis supplied. ) 


The Act of May 17, 1848, supra, provides, in pertinent part: 


* * * That the commissioner of public buildings, or 
other officer having charge and authority over the 
lands and property of the United States lying within 
the city of Washington, shall from time to time cause 
to be opened and improved such avenues and streets, | 
or parts or portions thereof, as the President of 
the United States, upon application of the corporation 
of the said city, shall deem necessary for the public 
convenience, and direct to be done; and he shall 
defray the expenses thereof out of any money arising, 
or which shall have arisen, from the sale of lots in 
the city of Washington, belonging, or which: may 


2 Act of June 12, 1858, c. 154, 11 Stat. 319, 326, as amended. 


have belonged, to the United States, andfrom:no - 
other fund. And it shall be the duty of the said 
commissioner, or other United States officer, 

as aforesaid, upon the application of the mayor, 

to repair and keep in repair the pavements, water- 
gutters, water-ways and flag foot-ways which have 
been made or shall be made opposite or along the 
public squares, reservations, or other property 
belonging to the United States; as also, on like 
application, to repair and keep in repair such 
streets and avenues, or parts thereof, as may 
have been, or shall hereafter be, opened and im- 
proved by the United States; the expense of all 
such repairs to be paid out of the fund before 
mentioned. 


Section 7-101, supra, is merely a codification and compilation of 
existing statutes. To determine its true meaning one must examine its 
statutory sources in their proper historical context. Fisher v. Capital 
Transit Company, 100 U.S. App. D.C. 385, 246 F. 2d 666. Such 
examination reveals that there was transferred to the Commissioners, 


the administrative officers under our present form of government, juris- 


diction and control only over those streets and sidewalks which were 


originally placed under the jurisdiction and control of the corporation of 

the city of Washington. Jurisdiction and control over such of the streets 
and sidewalks which were originally in the United States was not disturbed. 
The history of these statutory sources is set forth in the trial court's memo- 


randum and needs no further elaboration. 


That certain of the streets and sidewalks in the original city of 
Washington are under the jurisdiction and control of the United States is 
almost too clear for discussion. In Gilroy v. United States, D. C., D.C., 
112 F. Supp. 664, suit was brought against the United States for injuries 


sustained asa result of a fall on a broken part of the curb on Constitution 


Avenue in the original city of Washington. In explaining why the suit was 


brought against the United States rather than the District of Columbia, the 


| 
Court said: | 


The suit is brought against the United States rather 
than against the District of Columbia because Constitution 
Avenue is under the control of the United States throu 
the National Park Service, and the duty to keep the 
sidewalks and the paving on that street in repair rests | 
on the United States and not upon the District of Columbia. 


It is significant that the United States defended not on the grounds 
that it had no jurisdiction or control over the area, but that " * *|* it 
should not be held to the same high degree of liability as a municipal 
corporation in respect to the sidewalks which the United States controls 
**%*' See also, Leary v. District of Columbia, etal., (D. C., D.C.), 
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\ oy US Aude, | \ 
The cases of Barnes v. District of Columbia, 91 U.S. 540,|23 L. Ed. 


440, and District of Columbia v. Woodbury, 136 U.S. 450, 10S. Ct. 990, 


34 L. Ed. 472, relied upon by appellant, are not in point. Those cases 


merely hold that the responsibility for the maintenance of the streets and 
sidewalks in the District of Columbia does not necessarily fall upon the 
holder of the fee, but instead upon that person or governmental authority 


having jurisdictioa and control of the particular street or sidewalk. See 


and compare District of Columbia v. Coale, 30 App. D. C. 145. 


Since the District of Columbia neither owns nor has any juris- 
diction or control over the sidewalk upon which appellant fell, it 
necessarily follows that the District owed appellant no duty to remedy 
the unsafe snow and ice condition complained of. Absent such a duty, 


there can be no liability. 


CONCLUSION 


It is respectfully submitted, therefore, that the judgmentiof the 
lower court in favor of the appellee District of Columbia is in all 
respects correct, and should be affirmed. 
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